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WESTERN DISTRICT OF NEW YORK
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THE STATE OF NEW YORK, the SENECA NATION OF:

INDIANS, and the TONAWANDA SENECA

:

NATION,






:





Plaintiffs,


:   STIPULATION AND

-against-





:   SETTLEMENT AGREEMENT







:









:

RICHARD MICHAEL GRAMLY,



:    Civ. No.
99-1045

GREAT LAKES ARTIFACT REPOSITORY,

:

CANISIUS COLLEGE, JOHN DOE, JANE DOE,

:

JOHN ROE, and JANE ROE,



:









:





Defendants.


:

------------------------------------------------------------------------X


WHEREAS,  Plaintiffs brought this action under the Native American Graves Protection and Repatriation Act, 25 U.S.C. §§ 3001 et seq. (“NAGPRA”), to compel compliance with the inventory and repatriation requirements of that Act, and to preserve Native American human remains and cultural resources and


WHEREAS, the complaint in this action also includes claims against Defendants by Plaintiff the State of New York pursuant to New York State Executive Law § 63(12) relating to Defendants’ alleged violations of New York State Public Health Law §§ 4216 and 4218; and


WHEREAS, since the action was filed, Defendants Gramly and Great Lakes Artifact Repository have  repatriated to Plaintiffs the Seneca Nation of Indians and the Tonawanda Seneca Nation (together, “the Seneca Nations”) human remains and other cultural items removed from the Kleis Site; and


WHEREAS, Defendants have filed their respective answers to the complaint in which they deny the allegations in the complaint; and 


WHEREAS, the parties have determined it is in their respective interests to resolve by agreement the matters raised in the complaint; 


NOW THEREFORE BE IT RESOLVED, that in the interests of compromise and settlement, the parties hereby agree as follows:


1.
Defendants RICHARD MICHAEL GRAMLY and GREAT LAKES ARTIFACT REPOSITORY, and any and all persons or entities serving as their agents or under their direction or control:


(a)
Will not hereafter excavate, disinter, remove, alter, impair, or otherwise disturb human remains, associated funerary objects, or other cultural items located at a Native American burial site located in the Town of Hamburg, Erie County, New York, known as “the Kleis Site”;


(b)
Will repatriate to the Seneca Nations all cultural items as defined by NAGPRA § 3001(3) from the Kleis Site which are in their possession or control, such repatriation to occur no later than five (5) business days following execution of this stipulation at a mutually convenient time and date;


(c)
With regard to any future excavation of Native American archaeological sites on any land in New York State, will  comply (i)  with  NAGPRA, and the Department of Interior regulations issued under NAGPRA and (ii) with the moratorium on excavation of burial sites established by the Standards for Cultural Resource Investigations and the Curation of Archaeological Collections in New York State, published by the New York Archaeological Council (“NYAC”) and adopted by the New York State Office of Parks, Recreation and Historic Preservation, (“the NYAC Standards”), so long as such moratorium or any similar moratorium is in effect.  The NYAC Standards are annexed hereto as Attachment A and are incorporated into and made part of this Stipulation.


(d)
With regard to any future excavation of Native American archaeological sites in New York State that are listed, or have been determined eligible for listing, on the National and/or State Registers of Historic Places, will comply with the NYAC Standards.


(e)  
Will not undertake any future excavation of Native American archaeological sites on any land in New York State without first consulting with and obtaining the written permission of the lineal descendants of the Native Americans, or in any case in which the lineal descendants cannot be ascertained, consulting with and obtaining the written permission of the closest culturally affiliated Indian tribe or nation.  If the cultural affiliation of the site cannot reasonably be determined, then consent shall be obtained from such Indian tribes or nations which have been found to have held aboriginal or recognized title to or historic use or occupancy of the land on which the site is located.   With regard to Plaintiffs Seneca Nations, tribal consent for excavation of a Native American archeological site will not be unreasonably withheld provided that: (i) the proposed project is to be done pursuant to a plan which is submitted to the applicable tribe, and to the extent applicable, New York State and federal officials, (ii) the plan is consistent with applicable NYAC Standards, and (iii) the project will not involve the disturbance of any cultural items as defined by sections 3001(3)(A) and (B) of NAGPRA, or any burial sites, as defined by section 3001(1) of NAGPRA, of the affected tribe or nation.  With respect to other, non-party Indian nations or tribes, the parties hereto recognize that such Indian nations or tribes are not bound by the terms of this stipulation; nevertheless, it is anticipated by the parties hereto that consent by such non-party Indian nations or tribes will not be unreasonably withheld, provided that the aforementioned conditions (i), (ii) and (iii) are met.  The requirements of this subsection 1(e) shall not apply to work done by Defendants as consultants that is limited to providing, in response to requests from third parties, information or opinions that may relate to Native American archaeological sites or items that have been removed from such sites within New York State, provided that Defendants have no other role with regard to excavation of such site.  


2.
Defendants Gramly and Great Lakes hereby expressly represent that: (i) the records they have produced to plaintiffs comprise a complete inventory of all human remains, associated funerary objects, and other cultural items removed from the Kleis Site under their  direction; and (ii) they have not sold or otherwise transferred for value any of the cultural items from the Kleis Site.  Plaintiffs have entered into this Settlement Agreement in reliance on these express representations.


3. 
The failure of Defendants Gramly or Great Lakes to comply with any term or condition of this Stipulation shall constitute a breach of this Stipulation.  In the event of such breach by Gramly or Great Lakes, each shall be jointly and severally liable to Plaintiffs for liquidated damages in the amount of $5,000.  Provided, however, that this liquidated damages provision shall not in any way affect or limit Plaintiffs’ rights to seek additional relief for any such breach, including but not limited to recovery of sums realized by Defendants through sale of cultural artifacts, applicable fines or penalties, or injunctive relief.  For purposes of this paragraph, a “breach” is intended to mean (i) an intentional act or omission of a term or condition of this Stipulation; and (ii) shall apply to all events as shall have taken place at a particular excavation site during a course of archaeological activities undertaken by Gramly or Great Lakes, whether single or multiple, and whether the same shall have taken place on one day or over a period of multiple days.  The aforementioned damages shall be due and payable within thirty (30) days after receipt by Gramly or Great Lakes of written notification from Plaintiffs that a breach has occurred.  If payment is not received by Plaintiffs within thirty (30) days after such written notification is received by Gramly or Great Lakes, interest shall be payable at the annual rate of nine per cent (9%) on the overdue amount from the day on which it was due through and including the date of payment.  Payment of penalties shall be by certified or bank check made payable to "The State of New York" and shall be delivered to:

Christopher A. Amato


Assistant Attorney General


Environmental Protection Bureau


New York State Attorney General's Office


The Capitol


Albany, N.Y.  12224


4.
Defendant CANISIUS COLLEGE and any and all persons or entities serving as their agents or under their direction or control:


(a)
Will not excavate, disinter, remove, alter, impair, or otherwise disturb human remains, associated funerary objects, or other cultural items located at a Native American burial site located in the Town of Hamburg, Erie County, New York, known as “the Kleis Site;”


(b) 
Certifies that the College is not in possession of any human remains, associated funerary objects and other cultural items removed from the Kleis Site


(c)
Agrees that any future excavations of Native American archaeological sites on any land in New York State conducted as part of the College’s course curriculum or under its auspices (i) shall be carried out in compliance with NAGPRA and the Department of Interior regulations issued under NAGPRA, to the extent that NAGPRA and such regulations are applicable to such activities; and (ii) shall be carried out in accordance with the NYAC moratorium on excavation of burial sites, annexed as Appendix B to the NYAC Standards. 


(d) 
Will not undertake any future excavation of Native American archaeological sites on any land in New York State without first providing at least thirty (30) days advance notice to the lineal descendants of the Native Americans, or in any case in which the lineal descendants cannot be ascertained, to the closest culturally affiliated Indian tribe or nation.  If the cultural affiliation of the site cannot reasonably be determined, then notice shall be provided to such Indian tribes or nations which have been found to have held aboriginal or recognized title to or historic use or occupancy of the land on which the site is located. 


(e)
Will provide written notification of the terms of this settlement agreement to the faculty and adjunct faculty of the Department of Anthropology, such notice to be provided in the form of a staff memorandum from the chairperson of the Department.  Provided that such notice is provided to the Department of Anthropology faculty and adjunct faculty, Canisius College shall not be responsible to plaintiffs should a faculty member disregard the terms of this settlement agreement.  However, should the College become aware that a faculty member, without the College’s knowledge, has taken action in disregard of the terms of this settlement, the College will promptly give notice of the matter to the plaintiffs.


5.
Promptly upon execution of the settlement agreement, the Plaintiffs shall file a stipulation of discontinuance with prejudice of this action as against all Defendants.


6.
All notices and other communications required or authorized to be served in accordance with this Stipulation shall be served by certified mail at the following addresses:


a.
To the State of New York at:




Christopher A. Amato




Assistant Attorney General




Environmental Protection Bureau




Attorney General of the State of New York



The Capitol




Albany, NY 12224


b.
To the Seneca Nation of Indians at:




President




Seneca Nation of Indians




P.O. Box 231




Salamanca, New York 14779




President




Seneca Nation of Indians




1490 Route 438




Irving, New York 14081


c.
To the Tonawanda Seneca Nation at




Darwin Hill, Clerk




7027 Meadville Road








Via Basom, NY 14013


7.
This Stipulation may be signed by the parties in counterpart.








ELIOT SPITZER








Attorney General of the State of New York







By:
                                                              






Christopher A. Amato







Assistant Attorney General








Environmental Protection Bureau







The Capitol








Albany, NY 12224







Phone: (518) 473-3105

JOSEPH J. HEATH




SONOSKY, CHAMBERS, SACHSE & 






  ENDRESON

716 East Washington Street, Suite 104

1250 Eye Street N.W., Suite 1000

Syracuse, NY 13210




Washington, DC 20005

(315) 475-2559




(202) 682-0240

By: ____________________________
By:
                                                                       
 
Joseph J. Heath

 


 Anne D. Noto
Attorneys for Tonawanda Seneca Nation

Attorneys for Seneca Nation of Indians








HAGERTY & BRADY








69 Delaware Avenue, Suite 1010








Buffalo, NY 14202-3875








(716) 856-9443







By:
                                                                   








Michael A. Brady








Attorneys for Seneca Nation of Indians

YELLEN & BOLAND, LLP 
1640 Statler Towers

Buffalo, NY 14202
By:________________________________


Richard D. Yellen, Esq.
Attorneys for Defendants Richard Michael Gramly 

and Great Lakes Artifact Repository
PHILLIPS, LYTLE, HITCHCOCK, BLAINE & HUBER, P.C.

3400 HSBC Center

Buffalo, NY 14203
By:___________________________________


Jeremiah J. McCarthy, Esq.
Attorneys for Defendant Canisius College

1

