 SEQ CHAPTER \h \r 1UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF NEW YORK

----------------------------------------------------------------X

THE STATE OF NEW YORK, the NEW YORK STATE

DEPARTMENT OF ENVIRONMENTAL 

CONSERVATION, and the ONONDAGA NATION,

CONSENT DECREE
Plaintiffs,

-against-




       01 Civ. 1434








   (N.D.N.Y.)(DNH)
COMMUNITY GENERAL HOSPITAL OF

GREATER SYRACUSE, INC. and

VAN DUYN HOME AND HOSPITAL, INC.,

Defendants.

-------------------------------------------------------------------X

Plaintiffs the State of New York, the New York State Department of Environmental Conservation, and the Onondaga Nation (“Plaintiffs”), and defendants Community General Hospital of Greater Syracuse, Inc. and Van Duyn Home and Hospital, Inc. (“Defendants”) hereby agree as follows:

Recitations
R-1.
Contemporaneous with the lodging of this Consent Decree (the “Decree”), Plaintiffs filed a Complaint in this matter pursuant to the Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C. §§ 6901 et seq., alleging that a solid waste dump located on lands within the boundaries of the Onondaga Nation Territory in Onondaga County, New York (“the Site”) may present an imminent and substantial endangerment to public health or the environment. 

R-2.
The Complaint alleges that solid wastes at the Site were generated by Defendants during the period 1967-72, and that a third-party contractor hired by Defendants disposed of those wastes at the Site without the knowledge or consent of the Onondaga Nation.

R-3.
The Site occupies approximately one-half acre of land in a remote section of the Onondaga Nation Territory.  It is located in a narrow, wooded hollow between two seasonal streams that run the length of the Site and are tributary to Onondaga Creek.  The Site, both seasonal streams, and a portion of Onondaga Creek are located wholly within the boundaries of the Onondaga Nation Territory.    

R-4.
The Site contains approximately 4,000 cubic yards of solid waste.  

R-5.
The Site was not designed to meet currently applicable standards for disposal of solid waste because it contains no liner, groundwater protection measures, or other environmental safeguards, and is unfenced.  No actions to properly close the Site or to contain the wastes therein were taken after the dumping of waste ceased.  

R-6.
Because no cover has been placed on the Site, solid wastes lie exposed at the surface and are accessible to anyone who ventures into the area.  One of the seasonal streams bordering the Site is eroding the face of the waste piles, causing solid waste to fall into the stream.  Waste from the Site is scattered along the length of the streambed as far downstream as Onondaga Creek.  Absent corrective action, the adjoining seasonal stream will continue to erode the waste piles and cause solid waste to enter the stream and Onondaga Creek. 

R-7.
The Complaint alleges that the foregoing conditions create a substantial likelihood that solid wastes from the Site will continue to be released into the environment, and create a substantial risk of human exposure to solid wastes disposed of at the Site.   

R-8.
The Complaint further alleges that the Site may present an imminent and substantial endangerment to public health or the environment within the meaning of RCRA § 7002(a)(1)(B), 42 U.S.C. § 6972(a)(1)(B). 

R-9.
In recognition of their common interest in abating the endangerment posed by the Site, the State and the Onondaga Nation entered into a Joint Prosecution and Confidentiality Agreement dated October 6, 1999.


R-10.
In accordance with the requirements of RCRA § 7002(b)(2)(A), 42 U.S.C. § 6972(b)(2)(A), the Administrator of the United States Environmental Protection Agency, the New York State Department of Environmental Conservation (“DEC”), and the Defendants were provided with notice of the alleged endangerment presented by the Site by certified letter dated February 9, 2001.

R-11.
Prior to the filing of the Complaint, Plaintiffs and Defendants entered into settlement negotiations concerning the Site.  The Defendants assert that if a third-party contractor hired by Defendants disposed of solid wastes at the Site, such disposal occurred without the knowledge or consent of Defendants.  In the course of those negotiations, Defendants submitted a Waste Excavation and Disposal Plan for the Site to DEC on February 22, 2001 for review and approval.  By letter dated April 3, 2001, DEC granted conceptual approval to Defendants’ Plan.  A copy of the Waste Excavation and Disposal Plan is annexed hereto as Exhibit A.

R-12.
Plaintiffs and Defendants agree that the goals of this Decree are to provide for 

(i) the prompt and complete removal of all solid wastes from the Site, and from all areas into which solid wastes from the Site have migrated, dispersed, or otherwise been transported; (ii) the safe transportation of those wastes to a State-approved disposal facility located outside the boundaries of the Onondaga Nation Territory; and (iii) the disposal of those wastes at such facility in a manner protective of public health and the environment.

R-13.
Notwithstanding the above and Defendants’ agreement to undertake the obligations specified herein, nothing in this Decree constitutes an admission of liability by Defendants.  Defendants do not admit any liability to the Plaintiffs arising out of the transactions or occurrences alleged in the Complaint, nor do they acknowledge that the Site may present an imminent and substantial endangerment to public health or the environment.   

R-14.
The Onondaga Nation is the Trustee for natural resources located within the boundaries of the Onondaga Nation Territory.
R-15.
The Commissioner of DEC is the Trustee for natural resources located outside the boundaries of the Onondaga Nation Territory.

R-16.
The Plaintiffs and Defendants agree, and this Court by entering this Decree finds, that this Decree has been negotiated by the parties hereto in good faith, that this settlement will avoid prolonged and complicated litigation between the parties, and that this Decree is fair, reasonable, and in the public interest.

NOW, having considered this matter and being duly advised, IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT:

Jurisdiction
1.
This Court has jurisdiction over the subject matter of this action and the parties to this Decree pursuant to 42 U.S.C. §§ 6972(a) and 6972(b)(2)(A).  Venue in this district is proper pursuant to 42 U.S.C. § 6972(a).  Defendants consent to and shall not challenge entry of this Decree or this Court’s jurisdiction to enter and enforce this Decree.

Obligations of the Defendants
2.
Defendants shall be responsible for, and shall undertake and complete, the following as specified:

a)
Provide all equipment and personnel necessary for the transportation of all wastes from the Site;

b)
Transport all wastes from the Site to the City of Auburn municipal solid waste facility, which is a State-approved disposal facility located outside the boundaries of the Onondaga Nation Territory (the “Facility”), such transportation of wastes to commence on a date that is mutually agreed upon by Defendants and the Onondaga Nation;

c)
Provide for disposal of all wastes from the Site at the Facility in accordance with Exhibit A, including any amendments thereto approved or initiated by DEC;

d)
Provide for, as necessary, payment of all tipping fees and/or other costs associated with disposal of wastes at the Facility, and the handling or management of such wastes not otherwise the responsibility of the Facility; 

e)
Obtain all permits and approvals necessary to carry out the obligations set forth in this paragraph; 

f)
Provide written notification to the Plaintiffs upon completion of the transportation and disposal of all wastes from the Site; 

g)
Notwithstanding the foregoing, Defendants shall have no obligation under this Decree to transport or dispose of any wastes that the Facility cannot accept pursuant to its solid waste management permit issued by DEC, such as wastes that are subject to regulation as hazardous wastes or as radioactive material (hereinafter, “Excluded Wastes”), or other than in accordance with Exhibit A, including any amendments thereto approved or initiated by DEC; and

h)
Provide a Certificate(s) or other evidence of Insurance evidencing that Defendants and/or their contractors have the following minimum insurance coverages:

Commercial General Liability (CGL) - $1,000,000 each occurrence/$2,000,000 aggregate

Automobile Liability - $1,000,000 combined single limit

Pollution Legal Liability - 

   Per loss/Incident/Claim   $1,000,000

   Aggregate                        $3,000,000

The Certificate(s) of Insurance provided by Defendants and/or their contractors shall include the State of New York, the Onondaga Nation, and all contractors and subcontractors thereof engaged in the work required under paragraph 3 hereof as additional insureds on the CGL, automobile liability and pollution legal liability policies.  The Onondaga Nation shall provide to Defendants written notice of the names of its contractors and subcontractors engaged in the work required under paragraph 3 hereof at least fifteen (15) days prior to commencement of that work.  The insurance shall cover property damage, remediation and bodily injury claims arising from the transport, and disposal of waste at the Facility.
 Obligations of the Onondaga Nation
3.
The Onondaga Nation shall be responsible for, and shall undertake and complete, the following as specified:

a)
Construct a road providing reasonable ingress and egress to and from the Site; 

b)
Collect, and bring to the Site, any and all visible solid waste for which Defendants are allegedly responsible, which has migrated, dispersed or otherwise been transported from the Site to other areas on the Nation’s Territory (the “downstream areas”), and which is reasonably susceptible to collection without the use of heavy equipment;

c)
Provide all equipment and personnel necessary to excavate, and load onto vehicles provided by Defendants, all waste at the Site for transportation off-site;

d)
Upon completion of construction of the access road to the Site, provide written notification to Defendants of such completion, and specify in the notice the date mutually agreed upon by Defendants and the Onondaga Nation pursuant to paragraph 2 (b) hereof when equipment and personnel necessary to excavate and load wastes will be at the Site, and loading of wastes onto vehicles provided by Defendants for transportation off-site may commence; 

e)
Indemnify, defend and hold harmless Defendants in the event, due to no act or omission of Defendants, the Onondaga Nation, or its staging contractor, fails to provide the equipment and personnel necessary to excavate and load wastes at the Site in accordance with paragraph 3 (c) hereof, and a claim is brought against Defendants by the contractor(s) retained to satisfy Defendants’ obligations under paragraph 2 (b) hereof to transport the wastes and to dispose of the wastes at the Facility.  The Nation and the Defendants hereby agree that the maximum amount of this indemnification will be $63,000 (sixty-three thousand dollars).  The Nation hereby agrees to place this $63,000 (sixty-three thousand dollars) into an escrow account to ensure its performance of this indemnification, according to the provisions of the separate Arbitration and Escrow Agreement between the Nation and the Defendants.

f)
Upon completion of the removal of all wastes from the Site, undertake such reclamation of the Site and downstream areas as may be deemed necessary by the Onondaga Nation; and

g)
Provide Defendants and their contractors with access to the Onondaga Nation Territory and the Site at reasonable hours as necessary to permit Defendants to fulfill their obligations under paragraph 2 hereof.
4.
The Onondaga Nation is a plaintiff in this action.  No claim, counterclaim or cross-claim has been filed against the Nation, and no relief has been sought by any party against the Nation.  The Nation has not waived its sovereign immunity, implicitly or otherwise.  The Nation has agreed to undertake certain tasks as set forth in this Decree in order to facilitate the resolution of this matter, and to assist in the prompt and full cleanup of all wastes from the Site by Defendants.

Obligations of the New York State Department of Environmental Conservation
5.
DEC shall review and approve detailed plans and specifications submitted by Defendants, in accordance with Exhibit A, for the excavation and disposal of the solid waste from the Site.  The plans and specifications shall identify the location within the Facility where the solid waste from the Site shall be placed. 

6.
DEC shall authorize the Facility to accept for disposal solid wastes from the Site in accordance with the Facility’s solid waste permit and Exhibit A.  The volume and weight of solid wastes from the Site shall not be considered in calculations regarding the maximum tonnage that the Facility shall be allowed to accept for disposal during the year the Facility accepts such waste.

7.
DEC is a plaintiff in this action.  No claim, counterclaim, or cross-claim has been asserted against DEC, and no relief has been sought by any party against DEC.  DEC has agreed to undertake certain tasks as set forth in this Decree in order to facilitate the resolution of this matter and to assist in the prompt, full, and safe cleanup by Defendants of all solid wastes at the Site.

Certification of Completion

8.
Within ten (10) days of receiving written notification from Defendants pursuant to paragraph 2(f) that transportation and disposal of all wastes from the Site has been completed, Plaintiffs shall inspect the Site and Plaintiff DEC shall inspect the Facility.  If, based upon those inspections, Plaintiffs agree that all wastes have been transported from the Site in accordance with the terms of this Decree, and Plaintiff DEC agrees that said wastes have been transported and disposed of in accordance with the terms of Exhibit A and this Decree, Plaintiffs shall, within ten (10) days of completing such inspections, provide Defendants with written certification to that effect, and shall simultaneously file a copy of such certification with the Court.


9.
If, after receiving written notification from Defendants pursuant to paragraph 2(f) and inspecting the Site and the Facility, Plaintiffs determine that wastes from the Site have not been transported in accordance with the terms of this Decree, and/or Plaintiff DEC determines that said wastes have not been transported or disposed of in accordance with the terms of the Waste Excavation and Disposal Plan or this Decree, Plaintiffs shall, within ten (10) days of completing such inspections, provide Defendants with written notice of such determination (“Deficiency Notice”).  The Deficiency Notice shall state with reasonable specificity the respects in which Defendants have failed to complete their obligations as set forth in this Decree and/or Exhibit A hereto, and identify the actions that Defendants must undertake in order to complete such obligations.    



10.
Within ten (10) days of receiving the Deficiency Notice, Defendants shall undertake the actions identified therein.  Upon completion of such actions, Defendants shall  provide written notification thereof to the Plaintiffs.  Within ten (10) days of receiving such written notification, Plaintiffs shall re-inspect the Site and/or the Facility to verify whether Defendants have successfully completed the actions identified in the Deficiency Notice.  Plaintiffs shall, within ten (10) days of determining that Defendants have successfully completed such actions, provide and file written certification in accordance with paragraph 4 hereof.  Notwithstanding the foregoing, in the event Defendants disagree with the statements in the Deficiency Notice, Defendants shall submit in writing to Plaintiffs within seven (7) days of receiving such written notification the reasons for their disagreement with the statements in the Deficiency Notice (the “Notice of Disagreement”).  Defendants and Plaintiffs shall have a ten (10)-day period after Plaintiffs receive the Notice of Disagreement to resolve the dispute.  If the dispute is not resolved between the Plaintiffs and the Defendants within the ten (10)-day period, the parties shall request the Court  to resolve the dispute. 

Enforcement of Decree
11.
Plaintiffs may seek appropriate relief from this Court, including the payment of penalties for contempt of Court, in the event Defendants fail to comply with any of their obligations under this Decree.

Suspension of Obligations
12.
In the event that the Onondaga Nation fails to perform any of its obligations as set forth in this Decree, the obligations of Defendants under this Decree shall be suspended until such time as the Onondaga Nation performs such obligations.  Defendants shall not be subject to any enforcement action pursuant to paragraph 11 hereof during the period in which Defendants’ obligations are suspended pursuant to this paragraph.   In the event that such non- performance by the Nation continues for a period of one (1) year from the date of entry of this Decree, Defendants’ obligations under the Decree shall cease and the Plaintiffs shall have no further claim for performance and/or payment due from Defendants under this Decree. 

Continuing Jurisdictiontc "Continuing Jurisdiction"
13.
This Court shall retain jurisdiction to enforce the terms and conditions of this Decree.

Release of Liability and Covenant Not to Sue
14.
Upon Plaintiffs’ filing written certification with the Court as provided in paragraph 8 hereof, Defendants, their successors and assigns and their respective secured creditors shall be released and discharged of and from any and all liability arising from or connected with all claims, demands, remedies or actions of any nature whatsoever which Plaintiffs have or may have had against Defendants in connection with or relating to the generation, transportation, disposal, presence, release or threatened release of solid wastes at the Site and downstream areas, except Excluded Wastes, and including costs, disbursements and attorneys’ fees.  

15.
Notwithstanding any other provision in this Decree, the Commissioner of DEC does not release, and specifically reserves, any claim for damages to natural resources located outside the boundaries of the Onondaga Nation Territory.

16.
Nothing in this release shall be construed as releasing Defendants from liability for violations of this Decree, or for failure to comply with applicable laws or regulations in carrying out the terms of this Decree.

17.
In consideration of, and contingent upon, Defendants’ compliance with the provisions of this Decree, Plaintiffs covenant not to sue, execute judgment, or take any civil, criminal, judicial, or administrative action under federal or state law, including common law, (other than enforcement of this Decree) against Defendants arising out of or relating to the generation, transportation, disposal, presence or release of solid wastes at the Site, except Excluded Wastes. 

Notice Requirements

18.
The original or copy of any written notice or certification required by this Decree between or among any of the parties shall be sent by certified mail, return receipt requested to the list of designated representatives annexed hereto as Exhibit B. 

Modification of Dates
19.
Any deadline or date by which specific obligations must be performed by any party to this Decree may be modified by written mutual consent of all parties to the Decree, without further approval of this Court.

Force Majeure

20.
Defendants shall not be in default of compliance with this Decree if Defendants or their consultants, contractors, or agents cannot comply with the terms of this Decree because of an act of God, or other condition beyond the reasonable control of Defendants or their consultants, contractors, or agents; provided, however, Defendants notify Plaintiffs in writing within ten (10) days of when they obtain knowledge of any such condition and request and receive an appropriate extension or modification of the provisions hereof, which requested extension shall not be unreasonably denied. 


21.
The Onondaga Nation shall not be in default of compliance with this Decree if the Nation or its consultants, contractors, or agents cannot comply with the terms of this Decree because of an act of God, or other condition beyond the reasonable control of the Nation or its consultants, contractors, or agents; provided, however, the Nation notifies all other parties in writing within ten (10) days of when it obtains knowledge of any such condition and requests and receives an appropriate extension or modification of the provisions hereof, which requested extension shall not be unreasonably denied.

General Termstc "General Terms"
22.
Exhibits annexed hereto are an integral part of this Decree and are hereby incorporated by reference as though they were fully set forth herein.

23.
This Decree shall apply to and be binding upon and inure to the benefit of all parties to this Decree, their officers, directors, employees, successors, and assigns.

24.
All references to “days” in this Decree are to business days.

25.
None of the Defendants’ obligations under this Decree shall be deemed to constitute any type of fine or penalty.

26.
This Decree may be signed in counterpart by the parties.

27.
The effective date of this Decree shall be the date it is entered by the Clerk of the Court.

THE UNDERSIGNED PARTIES enter into this Consent Decree:

Dated:






ELIOT SPITZER

Attorney General of the

  




  State of New York

Attorney for Plaintiff the State of New 






York
The Capitol

Albany, NY 12244

(518) 473-3105

By: ____________________________________

Christopher A. Amato (Bar Roll # 510258)

Assistant Attorney General

Environmental Protection Bureau

Dated:






NEW YORK STATE DEPARTMENT OF








  ENVIRONMENTAL CONSERVATION








625 Broadway








Albany, NY 12233-1500








(518) 402-2794







By: _____________________________________








James H. Ferreira








Deputy Commissioner and General Counsel

Dated:



ONONDAGA NATION





By: ______________________________________________ 






Chief Irving Powless, Jr., Dayhawtgawdohes








JOSEPH J. HEATH, ESQ.




              


Attorney for Plaintiff Onondaga Nation






716 East Washington Street








Suite 104










Syracuse, NY 13210

(315) 475-2559






By: __________________________________






Joseph J. Heath (Bar Roll# 505660)





Dated:






YOUNG, SOMMER, WARD, 







RITZENBERG, WOOLEY, BAKER & 






MOORE, LLC

Attorneys for Plaintiff Onondaga Nation 

Executive Woods

5 Palisades Drive

Albany, NY 12205

(518) 438-9907

By: ____________________________________

Dean S. Sommer (Bar Roll #102643)

Dated:





ANTHONY P. RIVIZZIGNO

County Attorney of Onondaga County

Attorney for Defendant Van Duyn Home and 





  Hospital, Inc. 

Department of Law

John H. Mulroy Civic Center

421 Montgomery Street, 10th Floor

Syracuse, NY 13202

(315)

By: _____________________________________

Luis A. Mendez (Bar Roll #_102186)

Deputy County Attorney

Dated:





BOND, SCHOENECK & KING, LLP

Attorneys for Defendant Community General 





   Hospital of Greater Syracuse, Inc.
One Lincoln Center

Syracuse, New York 13202-1355

(315)

By: ___________________________________

Virginia C. Robbins (Bar Roll # 510490)

Member of the Firm

SO ORDERED THIS ________ DAY OF _________, 2001

____________________________________








United States District Judge

EXHIBIT B
Copies of all written notices and certifications required by this Decree shall be provided 

to the following:

Christopher A. Amato

Assistant Attorney General

Environmental Protection Bureau

New York State Office of the Attorney General

The Capitol

Albany, New York 12224

James H. Ferreira, Esq.

Deputy Commissioner and General Counsel

New York State Department of Environmental Conservation

625 Broadway

Albany, NY 12233-1500

Joseph J. Heath, Esq.

716 East Washington Street








Suite 104










Syracuse, NY 13210

Dean S. Sommer, Esq.

Young, Sommer, Ward, Ritzenberg, Wooley, Baker & Moore, Llc

Executive Woods

5 Palisades Drive

Albany, NY 12205

Luis A. Mendez, Esq.

Deputy County Attorney

Department of Law

John H. Mulroy Civic Center

421 Montgomery Street, 10th Floor

Syracuse, NY 13202

Virginia C. Robbins, Esq.

Bond, Schoeneck & King, LLP

One Lincoln Center

Syracuse, New York 13202-1355
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