 SEQ CHAPTER \h \r 1
JOINT PROSECUTION AND CONFIDENTIALITY AGREEMENT BETWEEN THE STATE OF NEW YORK AND THE ST. REGIS MOHAWK TRIBE IN THE MATTER OF SOLID AND HAZARDOUS WASTE DISPOSAL IN AND ADJACENT TO 

THE MOHAWK TERRITORY AT AKWESASNE

I.  BACKGROUND OF THE AGREEMENT

WHEREAS, the St. Regis Mohawk Tribe ("Tribe") is a federally recognized Indian Nation and sovereign entity whose land base, known as “Akwesasne,” is located within the geographic boundaries of the State of New York; and,


WHEREAS, the State of New York ("State") and the Tribe are each investigating the events surrounding the placement of solid and hazardous wastes within and adjacent to Mohawk Territory; and,


WHEREAS, the State and the Tribe ("the Governments") share common interests in the anticipated litigation regarding the placement of solid and hazardous waste within and adjacent to Mohawk Territory; and,


WHEREAS, the Governments agree that the sharing of information by their employees, consultants, agents and counsel will further their common litigation goals regarding clean up and/or removal of the solid and hazardous wastes; and,


WHEREAS, the Governments, to achieve their common litigation goals regarding the clean up and/or removal of the solid and hazardous wastes, agree that they need to exchange documents, communications and other materials that are confidential,  protected by the attorney/client privilege, the deliberative process privilege, the work product privilege, and/or other applicable privileges; and,


WHEREAS, Federal, State and established common law provide for the protection from disclosure of confidential or privileged documents, communications and other materials; and,


WHEREAS, the State and the Tribe agree that they will make special efforts to insure the confidentiality, safety and security of all confidential or privileged documents, communications and other materials concerning the placement of solid and hazardous wastes within and adjacent to Mohawk Territory; 



NOW, THEREFORE, the State of New York and the Tribe agree, with respect to documents, communications, and other materials concerning the placement of solid and hazardous wastes within and adjacent to Mohawk Territory, as follows:

II.  TERMS OF THE AGREEMENT
1. 
The State and the Tribe shall protect from release or disclosure each confidential and/or privileged document, written communication and/or other written material, and information contained in the foregoing, that has been transmitted by one government or the other, or prepared jointly by the Governments or generated by or through confidential discussions between the Governments regarding the placement of solid or hazardous wastes within and adjacent to Mohawk Territory.

2. 
Each government shall properly label as confidential or privileged each document, written communication or written work for which the government is asserting such confidentiality or privilege.

3. 
Neither the State nor the Tribe shall release or disclose confidential or privileged documents, communications, or other privileged materials, or disclose any information contained in the foregoing to any person or entity who is not bound by the terms of this agreement unless: (1) the proposed recipient has been retained or assigned to assist either government in this matter and is subject to a non-disclosure agreement; or (2) the disclosure is pursuant to the procedures set forth in this agreement.  

4. 
The State and the Tribe agree that any transmission of confidential or privileged documents, communications or other privileged materials to the other government does not waive, or imply any waiver of any confidentiality, privilege or right which the transmitting government may assert with respect to the document, communication or work.

5. 
Whenever a request is received from any person not bound by this Agreement to release or have access to any document, communication or other privileged material, or information contained in the foregoing, the government shall notify counsel for both Governments of the receipt of the request at least thirty (30) days prior to the intended response, or sooner if circumstances warrant such immediate response.

6. 
In the event that either government determines, for any reason, that a document, communication or other privileged material, or information contained in the foregoing, received from the other government in this matter, should be released to a person not bound by the terms of this Agreement, such government shall first consult with the government that asserts that the document should remain privileged or confidential.  The Governments shall thereafter reach an acceptable decision as to the release of, or access request to, the document.

7. 
Nothing herein in any way effects or limits the authority of either Government to waive or claim any privilege that may be asserted by that government or to release or withhold any document, communication or other material that is subject to one or more privileges held exclusively by that government.

8. 
If it is determined by the authority of either or both Governments that a putative defendant exists with respect to any issues raised in the background of this Agreement, above, the Governments agree to work cooperatively, by consensus and as co-plaintiffs in evaluating, pursuing and resolving the litigation.

9. 
Any breach of this Agreement shall not create any rights or causes of actions on behalf of either government.
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