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I.
Introduction



Nearly every state has at least one Indian nation2 resident within its borders.3  Like other political entities, Indian nations are faced with a wide range of environmental problems, including surface and ground water contamination, illegal dumping of solid and hazardous wastes, abandoned solid and hazardous waste sites, disposal of radioactive wastes, air pollution, leaking underground storage tanks, contamination of drinking water supplies, and habitat destruction.4  In addition, protection of cultural resources, located both on- and off-reservation, has become an important issue for many Native American communities.5  


Although there apparently has been no systematic effort to identify and quantify the environmental problems faced by Indian nations, the sparse data that are available suggest that those problems may be significant.  A survey conducted by the National Tribal Environmental Council (“NTEC”)6 found that seventy percent of the responding tribes reported existing solid, hazardous or radioactive waste dump sites within their reservation boundaries; fifty-one percent did not have sewage treatment plants; thirty-five percent reported elevated lead levels in drinking water supplies; and twenty percent reported the presence of pesticides in drinking water supplies.7  


Compounding the problem is the fact that many Indian nations do not have a tribal environmental program and, even where such programs do exist, they are often understaffed. More than half of the tribes responding to the NTEC survey reported having no environmental protection program of any kind.8  Responding tribes with environmental programs reported an average of approximately two full-time environmental employees, and four percent reported having only part-time employees in their environmental program.9  


Given the prevalence of environmental problems faced by Indian nations, and the limited (or nonexistent) environmental staff available to tribal governments to address them, there is a clear opportunity  for states to render assistance.  However, state involvement in on-reservation environmental problems raises complex issues.  Foremost among these is the fact that courts have cast considerable doubt on the legal viability of state environmental regulations on Indian lands.10  Thus, state regulators may face difficult jurisdictional issues in their efforts to assist Indian nations in addressing environmental problems on tribal lands.  


Moreover, cultural differences may impede efforts by state officials to assist tribes in responding to environmental problems.  For example, environmental solutions that may be favored as a matter of state policy may not find acceptance among the native community due to differing cultural perceptions or spiritual traditions concerning the appropriate remedy for a particular environmental problem.  Mistrust of state government on the part of tribal members may also frustrate efforts to work cooperatively.  Additionally, state officials may sometimes be faced with competing tribal factions, each of which may claim authority to speak for the tribal community.  


Despite these challenges, there are compelling state interests that weigh in favor of working cooperatively with Indian nations to address environmental problems.  First, pollution does not stop at the reservation boundary; on-reservation environmental problems may have off-reservation consequences that require state intervention.  Second, the state has an interest in protecting the health of all its residents, both Indian and non-Indian, and the environmental quality of all lands within the state, whether on- or off-reservation.  Third, where on-reservation pollution is the result of past actions by non-Indians (as, for example, in cases involving illegal dumping),11 the state, with jurisdiction over non-Indians, may be uniquely able to pursue responsible parties.  Finally, in cases involving cultural resources, the state often has a strong interest in preserving the historical or cultural items involved.12   


New York’s recent experience working with tribal governments to address serious environmental, health and cultural resource issues shows that, despite the jurisdictional and cultural challenges, successful collaboration between state authorities and Indian nations is possible.  This experience suggests that significant environmental and public health benefits can result when the state and Indian nations speak with one voice on these issues.   


This article describes New York’s experience working collaboratively with Indian nations on environmental enforcement.  The article begins with three recent case studies, reviews the lessons learned from these cases concerning the opportunities and pitfalls for state/tribal collaboration, and concludes with a discussion of the elements that promote successful cooperation between state and tribal authorities.   

II.
Three New York Case Studies

In the past three years, New York has entered into successful collaborations with Indian nations13 concerning (i) a conference to address environmental issues affecting Native American communities in New York; (ii) the desecration of a historically significant, off-reservation Native American village and grave site; and (iii) the cleanup of an abandoned on-reservation medical waste dump.  These are discussed below.


A.
Opening a Dialogue

In an effort to promote a dialogue on environmental issues facing New York’s Native American communities, the Attorney General’s office sponsored a conference14 to which tribal leaders and tribal environmental professionals and activists, as well as state agency personnel who handle Native issues, were invited.  


The purpose of the conference was to (i) provide a forum for Native American communities to identify and discuss environmental issues of concern to them; (ii) educate state and local officials, and other interested individuals and organizations, about the environmental issues and challenges facing those communities; (iii) educate conference participants about federal and state laws that provide the legal tools for addressing environmental problems, and the experiences of Native American communities in utilizing those tools; and (iv) foster cooperative efforts among the conference participants to improve New York’s environmental quality.


There was significant interest and participation in the conference by the Native American community.  Representatives from all but one of New York’s federal- or state-recognized tribes attended.15  In fact, one Mohawk participant observed that it was the largest gathering of tribal environmental leaders that he had ever attended.  State agencies were also well-represented.  All told, approximately 135 people attended the conference. 


The conference agenda, developed in consultation with tribal leaders, included a plenary session to discuss current issues and strategies for increased cooperation between the state and Indian nations, and “break-out” sessions on a number of topics, including protection of Native American burial sites and cultural resources; participation in natural resource damage claims under the Comprehensive Environmental Response, Compensation and Liability Act;16 environmental impact review; Indian nations as delegated regulators under federal environmental laws; use of citizen suit provisions by Indian nations; and hunting and fishing rights.


The conference was successful in opening a dialogue on a variety of important and, at times, contentious issues.  Although at times there was some fairly harsh criticism by tribal representatives of past actions (or inaction) by state agencies, the general tenor of the conference was one of frank discussion, with differences clearly aired, but in a respectful and non-confrontational manner. 


A recurring theme in statements from many tribal representatives was the perceived failure of state agencies to acknowledge and respect some of the basic cultural and legal differences between Indian nations and the state,17 and the failure to understand and recognize Indian nations as separate societies.  Tribal members also criticized the perceived failure of state agencies to freely share information with tribes, and to consult with Indian nations on proposed projects that may significantly affect tribal interests.  Tribal participants also made clear that they object to being considered simply part of the general public, asserting that the status of Indian nations as separate governments entitles them to separate notification and consultation.


As might be expected, the state attendees had somewhat differing perspectives on some issues.  For example, some state attendees suggested that effective communication with tribal representatives is sometimes hampered by factional divisions within tribal communities.  Others noted that it is at times difficult to ascertain whether a particular project is one in which there will be tribal interest, and for which a tribe desires separate notification.  Several state attendees noted that their agency was in the process of developing an environmental justice policy which, they believed, would specifically address some of the concerns raised by the tribal representatives. 


Despite these differing perspectives, the overriding purpose of the conference – to inform and educate both state officials and tribal leaders – was realized.  The conference was an important first step in establishing a working relationship based on mutual understanding and respect.


B.
The Gramly Case

In October 1999, the Seneca Nation of Indians and the Tonawanda Seneca Nation (together, “the Seneca Nations”) contacted the New York State Attorney General’s office concerning the alleged unauthorized excavation of a Native American village and burial site by Richard Michael Gramly, an archaeologist based in Buffalo, New York.  The site is located on private land in the Town of Hamburg in Erie County, New York, and is known in archaeological circles as the “Kleis Site.”18  


The Kleis Site is an ancient Iroquoian19 village and associated burial site dating from the 17th century.  The site is historically significant because it is one of a small number of Native American villages on the Niagara Frontier, and is listed on both the National and State Registers of Historic Places.20  The Kleis Site, and the cultural items located therein, are claimed by the Seneca Nations as part of their cultural heritage.21  


A joint investigation by the Attorney General’s office and the Seneca Nations revealed that the owner of the Kleis Site granted permission to Gramly to conduct archaeological investigations there, and that he began excavating a portion of the site in September 1998.  The investigation found that Gramly had removed approximately sixteen human remains of adults and children from the site, as well as various funerary objects and other cultural items.  One witness provided a sworn statement that he had observed that Gramly was storing the human remains in open cardboard boxes in his office hallway, and was using at least one of the funerary objects from the site as an office decoration.22  The investigation also determined that Gramly had conducted his excavations of the Kleis Site as part of a field archaeology course he taught as an Adjunct Professor at Canisius College, and had used students from the college to assist in the excavations. 


On December 28, 1999, the Attorney General and the Seneca Nations filed suit against Gramly and Canisius College23 in federal district court in Buffalo under the Native American Grave Protection and Repatriation Act (“NAGPRA”).24  The case marked the first time that a state and Indian nations had jointly filed a complaint under NAGPRA.   


NAGPRA requires museums and federal agencies to compile an item-by-item inventory of human remains and associated funerary objects in their possession or control.25  NAGPRA also requires that, where the cultural affiliation26 of Native American human remains and associated funerary objects with a particular Indian tribe has been established, the concerned museum or federal agency must “expeditiously return” such remains and funerary objects upon the request of “a known lineal descendant of the Native American or of the tribe.  . . .”27  


The complaint alleged that the college was a “museum” subject to NAGPRA because it received federal funds and had “control over” cultural items from the Kleis Site,28 and that the defendants had failed to comply with NAGPRA’s inventory and repatriation requirements.  The complaint also alleged that Gramly’s improper storage of human remains and other items from the Site without appropriate climate controls placed them in peril of damage or destruction, and that his participation in the artifacts trade posed the risk that the Kleis Site items would be sold or concealed.29

Simultaneous with the filing of the complaint, plaintiffs moved for a preliminary injunction (i) enjoining further excavation at the Kleis Site, (ii) requiring defendants to produce an inventory of all human remains and cultural items removed from the site, and to identify all persons who had participated in excavations at the site, and (iii) compelling defendants to relinquish possession of all remains and cultural items removed from the site to a court-appointed receiver.  Plaintiffs also moved for a temporary restraining order (“TRO”) enjoining defendants from concealing, moving, selling, impairing or destroying items removed from the site, and compelling them to provide access to Gramly’s business premises for the purpose of allowing plaintiffs’ representatives to conduct an interim inventory of Kleis Site items.


Shortly after service on defendants, the parties entered into an interim Stipulation and Order granting plaintiffs essentially the relief sought in the motion for the preliminary injunction and TRO,30 and the litigation was settled shortly thereafter.  Under the terms of the settlement, Gramly agreed to permanently refrain from excavating the Kleis Site, repatriate to the Seneca Nations all cultural items removed from the site, and comply with NAGPRA concerning any future excavation of Native American archaeological sites on any land, public or private, in New York State.  He also agreed to refrain from any future excavation of Native American archaeological sites on any land in New York State without first consulting with and obtaining the written permission of the closest culturally affiliated Indian tribe or nation,31 and agreed to stipulated penalties in the event he violates any term or condition of the settlement agreement.


The settlement also required Canisius College to permanently refrain from excavating the Kleis Site, and to comply with NAGPRA concerning any future excavation of Native American archaeological sites on any land, public or private, in New York State.  The college also agreed to provide at least thirty days advance notice to the closest culturally affiliated Indian tribe before commencing any future excavation of Native American archaeological sites on any land, public or private, in New York State, and to provide written notice of the settlement terms to all faculty and adjunct faculty in its Anthropology Department. 


C. 
Medical Waste Dump on the Onondaga Territory
 
In the summer of 1999 the Attorney’s General office was requested by the Onondaga Nation to conduct a joint investigation into an abandoned medical waste dump on the Onondaga Nation territory.  According to tribal officials, the dump site had been created in the late 1960s or early 1970s by a tribal member who accepted payments from a waste hauler to dump on the reservation.  The tribal member did not have authority to permit the dumping, and the dumping occurred without the knowledge or consent of the Onondaga Nation.  


The dump site, located on a remote portion of the reservation, was not designed to meet currently applicable standards for disposal of medical waste.32  It contained no liner, groundwater protection measures, or other environmental safeguards, and was unfenced.  No actions to properly close the site or to contain the wastes were taken after the dumping of waste ceased.33 Because no cover was placed on the dump site, wastes were exposed at the surface and accessible to anyone who ventured into the area.  


Medical wastes at the site included plastic syringes, syringe needles, surgical tubing, glass bottles, plastic tubes, glass vials, test tubes and other laboratory glassware, blood bags, and bones.  One of the seasonal streams bordering the site had eroded the face of the waste piles, causing waste to fall into the stream.  Waste from the site, including used hypodermic needles, was scattered along the length of the streambed, including an area utilized by tribal members, including children, as a swimming hole.  Waste was carried downstream as far as Onondaga Creek, a main tributary to Onondaga Lake, upon which the city of Syracuse is situated.  Absent corrective action, the adjoining seasonal stream would continue to erode the waste piles and cause waste to enter the stream and Onondaga Creek.34

Because the dumping of waste had occurred nearly thirty years earlier, and the only tribal member with knowledge of the dump was deceased, the investigation initially focused on identifying the source of the waste.  Accordingly, the Attorney General’s office hired an engineering consulting firm who, with the tribe’s permission, excavated a series of test pits in the debris pile.  Examination of waste from the test pits enabled the identification (on the basis of discarded newspapers and magazines) of the approximate dates of the dumping.  In addition, physical evidence recovered from the test pits identified two Syracuse hospitals as potential sources of the waste.  Consequently, the Attorney General’s office and the Onondaga Nation sent joint letters to the two hospitals notifying them of a potential claim, and requesting information concerning waste haulers utilized during the relevant time period.


Based on the responses to the information request, a single waste hauler who had serviced both hospitals during the period in question was identified.  This individual, who still resided in the Syracuse area, provided a sworn statement admitting that he had picked up waste from the subject hospitals and disposed of it on the Onondaga reservation.  As a result, the Attorney General and the Onondaga Nation jointly sent letters notifying the two hospitals of the intention to bring suit pursuant to the federal Resource Conservation and Recovery Act (“RCRA”),35 alleging that the site posed an “imminent and substantial endangerment to health and the environment.”36

Following receipt of the RCRA notice letters, and after being shown the physical evidence and the sworn statement from the waste hauler, both hospitals agreed to cooperate.  As a result, in September 2001 plaintiffs filed a RCRA complaint37 and Consent Decree (“Decree”) in the United States District Court for the Northern District of New York.  The Decree provided that the Onondaga Nation would (i) construct a road providing access to the site; (ii) provide all equipment and personnel necessary to excavate, and load onto vehicles provided by defendants, all waste at the site for transportation off-site; (iii) provide defendants and their contractors with access to the Onondaga Nation Territory and the site at reasonable hours as necessary to permit defendants to fulfill their obligations under the Decree; and (iv) upon completion of the removal of all wastes from the site, undertake such reclamation of the site and nearby areas as deemed necessary by the Nation.


The defendants were obligated under the Decree to (i) provide all equipment and personnel necessary for the transportation of all wastes from the site; (ii) transport all wastes from the site to a nearby municipal solid waste facility located outside the boundaries of the Onondaga Nation Territory (the “Facility”); (iii) provide for disposal of all wastes from the site at the Facility in accordance with a state-approved Waste Excavation and Disposal Plan; (iv) provide for, as necessary, payment of all tipping fees and/or other costs associated with disposal of wastes at the Facility, and the handling or management of such wastes not otherwise the responsibility of the Facility; (v) obtain all permits and approvals necessary to carry out the aforementioned obligations; and (vi) provide written notification to the plaintiffs upon completion of the transportation and disposal of all wastes from the site. 


The Decree also provided that upon completion of the site cleanup, plaintiffs would inspect the site and, if appropriate, certify that the removal, transportation and disposal of wastes had been completed in accordance with the terms of the Decree.  Upon the filing of the certification with the court, the defendants’ release from liability would be triggered, and the action would be dismissed with prejudice.  


The cleanup of the medical waste dump was completed in October 2001.  In accordance with the Decree, plaintiffs inspected the site, as well as the facility where the removed wastes were disposed, and certified that all wastes were removed and disposed of in accordance with the terms of the Decree.  Plaintiffs’ Certification of Completion was filed with the Court on December 18, 2001.

III.
Lessons Learned: Elements of Successful State/Tribal Collaboration

In the course of cooperating with Indian nations on environmental and cultural resource issues, state officials learned a number of important lessons about pitfalls and opportunities in dealing with tribal authorities.  One overarching lesson, as discussed above, is the importance of opening a dialogue with Native American communities about environmental issues of concern to them.  Additional factors contributing to successful joint efforts with Indian nations include: (i) developing an understanding of the history and culture of the Indian nation; (ii) dealing with tribal authorities on a government-to-government basis; and (iii) while maintaining an awareness of and sensitivity to inter- and intra-tribal disputes, avoiding the appearance of taking sides with any particular segment of the community in such disputes.


A.
Understanding Tribal History and Culture

In preparing to work cooperatively with an Indian nation, it is helpful to develop an understanding of that nation’s history and culture.  Although one need not become expert, some familiarity with tribal history and culture facilitates an understanding of the tribal perspective on legal, cultural, and natural resource issues that may arise in the course of a cooperative venture. 


In New York, there is a comparative wealth of material concerning many of the Indian nations now residing in the state.  Most of the resident New York nations were once members of the Haudenosaunee,38 or Iroquois, Confederacy,39 probably one of the most studied indigenous groups in the United States.  Consequently, there are numerous scholarly resources available about the history, customs, religion, diplomacy, and treaties of the Confederacy.40  Review of these resources revealed that the Haudenosaunee view of their relation to the state is influenced in large part by the Gus-wen-tah, or Two-Row Wampum,41 which reflects one of the earliest treaties between the Haudenosaunee and the Dutch colonists.42  The Two-Row Wampum, comprised of two equally spaced, parallel beaded rows running the length of the wampum, symbolizes the paths of two vessels traveling down a river:

One, a birch bark canoe, will be for the Indian people, their laws, their customs and their ways.  The other, a ship, will be for the white people and their laws, their customs and their ways.  We shall each travel the river together, side by side, but in our own boat.  Neither of us will try to steer the other’s vessel.43

Being mindful of the cooperative yet independent relation between the state and the Haudenosaunee symbolized by the Two-Row Wampum enabled the State to work more effectively with its Haudenosaunee partners.  In practical terms, this meant that information was freely shared, there was meaningful consultation with the tribal governments at every stage of the matter, and decisions on litigation strategy, settlement positions, and other significant issues were arrived at by consensus.44

In the Gramly case, an understanding of some of the traditional religious beliefs of the Senecas helped us to understand how extremely painful it was for tribal members to learn that the remains of their ancestors were being treated with disrespect.45  In fact, this became one of the focal points of our motion for a preliminary injunction – showing that part of the irreparable harm was the emotional distress experienced by the Seneca people in knowing that their ancestors’ remains were being stored in cardboard boxes in an office hallway.46 


Thus, learning about Haudenosaunee culture and traditions not only helped frame the litigation, but also formed the cornerstone of successful cooperation by enabling the parties to bridge cultural differences.  Significantly, the bridging of cultural differences has not been a one-way street.  For the Indian nations, cooperative enforcement with the state involved departing from their oral traditions47 to the extent of making written submissions to the court describing their customs and beliefs regarding burial sites.  In addition, once litigation was commenced, Native communities were faced with the unusual prospect of having (often non-Native) lawyers speak for them on matters of cultural significance, and were obliged to adjust their governmental decision-making to meet the demands of fast-developing litigation.48

B.
Government-to-Government Relationship

Another key element in successful state/tribal collaboration is the establishment of a government-to-government relationship with the Indian nation.49  Establishing such a relationship is helpful because it provides a formal framework for collaboration that engenders mutual respect.  In addition – and of critical importance –  it protects the confidentiality of communications between the state and tribal representatives.


In its collaborative efforts with Indian nations, the Attorney General’s office normally enters into a Joint Prosecution and Confidentiality Agreement with the cooperating Indian nation.  The agreement formalizes the relationship, sets the parameters for cooperation on a particular case, and provides a basis for asserting privilege with respect to communications between the state and Indian nation concerning legal analysis, strategy, draft court documents, and similar matters.  Although the application of privilege may vary between jurisdictions, federal and New York courts have held that communications between state agencies and other governmental entities may be protected from disclosure in cases where the governments are cooperating to remediate an environmental problem.50   


C.
Avoiding Partiality in Tribal Disputes
 
Because intratribal disputes can involve deeply held religious, cultural and political beliefs, and may reflect historical divisions in the community,51 there is often little to be gained by state officials aligning with one side or another in the course of a collaborative effort.


The Attorney General’s office was compelled to address both inter- and intra-tribal divisions in all three of the case studies discussed above.  In developing a list of invitees to the conference on Native Americans and the environment, the Attorney General’s office was careful to include all tribal members with known involvement in environmental or cultural resource issues, regardless of their tribal political affiliation.  The strategy of being inclusive rather than exclusive appeared to work well; the presence at the conference of members of differing tribal factions did not create any noticeable problems.


In the Gramly litigation, the State worked jointly with two Seneca nations that had historically been at odds.  The Seneca Nation of Indians has an elected government organized pursuant to New York State law,52 while the Tonawanda Seneca Nation long ago rejected the state law form of government in favor of a more traditional form of tribal government.53  In working with both nations, the Attorney General’s office was careful to deal with each on a government-to-government basis, and avoided entering into any discussion concerning the political differences between the two.  The identity of interest in protecting ancestral remains, and the involvement of the Attorney General’s office as a third party, fostered a successful working relationship between the two nations.


In the Onondaga case, the existence of the medical waste dump was originally brought to the Attorney General’s attention by a small group of tribal members who were vocal opponents of the tribal leadership.54  The first step, thus, was to approach the tribal leadership to ask for their assistance and cooperation in attempting to remediate the problem.  In doing so, the Attorney General’s office explained how the dump’s existence had been brought to its attention.  As progress towards cleanup of the dump continued, the tribal government was advised that the tribal members who had notified our office of the dump would be provided with periodic updates of progress in the case.  It was emphasized to the tribal government that there was no intention to become involved in the ongoing intra-tribal dispute, but that such progress reports had been requested by the tribal members, and it appeared reasonable to agree to their request.  Accordingly, throughout the case periodic updates were provided to those tribal members, with no objection from the tribal government.

IV.
Conclusion

Joint environmental enforcement by a state and Indian nations can be an effective tool in addressing a range of environmental, health, and cultural resource issues facing Native American communities.  New York’s recent experience cooperating with Indian nations on such matters provides some helpful guidelines for developing a productive state/tribal partnership.  Four elements contribute to successful collaboration between state officials and Indian nations: openning a dialogue with Indian nations concerning issues of concern to them; understanding tribal history and culture; establishing a government-to-government relationship; and avoiding taking sides in the course of a collaborative relationship in inter- or intra-tribal disputes.  Hopefully, New York’s successful experience with Indian nations in joint environmental enforcement will provide a useful framework for similar efforts in other states. 
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