CONSULTATION WITH NATIVE AMERICANS:

DOJ INTERACTIVE SEMINAR

NOVEMBER 14, 2002:

by Joseph J. Heath, Esq.

General Counsel for Onondaga Nation

I.
WHAT IS CONSULTATION?  


A.
REALLY LISTENING 


B.
SINCERE RESPECT


C.
IT IS REALLY DIPLOMACY

1.
YOU MAY NEED TO THINK OF IT THIS WAY



2.
INTERPRETER



3.
AMBASSADORS



4.
CULTURAL EXCHANGES & HISTORIC DISTRUSTS



5.
INTERAGENCY DIFFERENCES DO NOT MEAN MUCH TO NATIVES–IT’S THE FEDERAL GOV’T TO THEM


D.
STOP BEING A BUREAUCRAT



1.
FORMS



2.
TIME FRAMES



3.
RIGIDITY



4.
TECH SPEAK


E.
DO NOT UNDERESTIMATE LEVEL OF RACISM OUT THERE



1.
GENERAL ANTI-NATIVE



2.
SPECIFIC: ARCHEOLOGICAL: “WE HAVE A RIGHT TO DIG THIS STUFF UP TO STUDY & ADVANCE KNOWLEDGE”


F.
YOU DON’T KNOW WHAT IS GOOD FOR THEM


G.
LEARN OF HISTORY & CULTURE


H.
LEARN OF LEADERSHIP



1.
STRUCTURE



2.
DECISION MAKING PROCESS


I.
UNDERSTAND THEIR CEREMONIAL PERIODS


J.
LEARN THEIR VIEWS ON 



1.
TERRITORY



2.
ENVIRONMENT



3.
ARCHEOLOGY


K.
NATIONS ARE SICK & TIRED OF BEING TOLD



1.
WHAT IS GOOD FOR THEM



2.
HOW THEY SHOULD SOLVE THEIR PROBLEMS


L.
HOLD FREQUENT MEETINGS UNTIL THEY KNOW YOU AND ACCEPT YOU



1.
CHANGE OF COMMAND



2.
CHANGE OF CIRCUMSTANCES


M.
TRUE GOVERNMENT-TO-GOVERNMENT RELATIONSHIP–FEDERAL GOV’T IS NOT THE DOMINANT PARTNER


N.
JOINT PROSECUTION & CONFIDENTIALITY AGREEMENTS



1.
CONTENTS



2.
BENEFITS



3.
UNDERSTAND DIFFICULTIES WITH LONG DOCUMENTS


O.
ADVISORY COUNCIL ON HISTORIC PRESERVATION



1.
VALERIE HAUSER, COORDINATOR




a.
(202) 606-8530




b.
vhauser@achp.gov  


P.
IF THERE IS A PROBLEM IN NEW YORK–CALL ME



1.
(315) 475-2559



2.
I WILL TRY TO CONNECT YOU TO PROPER NATION

II.
NATION’S ENVIRONMENTAL PROBLEMS & CONCERNS


A.
ILLEGAL DUMPING


B.
WATER POLLUTION



1.
UPSTREAM



2.
DOWNSTREAM



3.
THEIR LAKE



4.
DRINKING WATER


C.
AIR POLLUTION–COUNTY TRASH INCINERATOR


D.
HABITAT DESTRUCTION


E.
PESTICIDE/HERBICIDE OVERUSE



1.
ROADS ON TERRITORY



2.
POWER LINES ON TERRITORY



3.
PIPE LINES ON TERRITORY



4.
RUN OFF FROM OFF TERRITORY


F.
PROTECTION OF 



1.
SACRED SITES OFF CURRENT TERRITORY



2.
ARCHEOLOGICAL RESOURCES OFF TERRITORY

III.
ONONDAGA/HAUDENOSAUNEE PROBLEMS WITH EXECUTIVE OF NEW YORK STATE (AS EXAMPLE OF NON- CONSULTATION)


A.
HISTORY



1.
LAND THEFT



2.
ETHNIC CLEANSING



3.
NO INSTITUTIONAL MEMORY



4.
DISHONESTY


B.
NO BURIAL SITE PROTECTION LAWS


C.
D.E.C. OBSTRUCTIONISM



1.
IGNORE FOIL REQUESTS



2.
IGNORE NATION’S POSITIONS & REMEDIES



3.
LOVE AFFAIR WITH GRAVEL & SALT MINING


D.
EXECUTIVE ORDER NOT TO COMMUNICATE WITH NATIONS–NO GOV’T-TO-GOV’T COMMUNICATIONS

IV.
NATION’S VIEWS ON


A.
GRAMLY/KLEIS SITE



1.
PREVIOUS AG’s OFFICE HAD KNOWN OF GRAVE ROBBING FOR OVER A YEAR



2.
NO CONSULTATION THEN



3.
NEED NATION’S ASSISTANCE IN FACT FINDING & INVESTIGATION



4.
NEED NATION’S CULTURAL VALUES TO SHOW DAMAGES



5.
COOPERATION OF STATE A.G. & NATIONS RESULTED IN ENHANCED STRENGTH IN NEGOTIATIONS & LITIGATION–NO DIVIDE & CONQUER BY DEFENDANTS



6.
MOST NATIONS CAN NOT AFFORD TO LITIGATE AGAINST CORPORATE DEFENDANTS ALONE




a.
LACK OF FUNDS




b.
LACK OF LEGAL RESOURCES




c.
LACK OF EXPERTISE



7.
NATIONS PLEASED WITH RESULT




a.
STOPPED THE GRAVE ROBBING




b.
REPATRIATION




c.
RAN THIS “EXPERT” OUT OF STATE




d.
MULTIPLE PARTY AGREEMENT


B.
ONONDAGA MEDICAL WASTE DUMPING



1.
TREATY CONTEXT



2.
ARTICLE VII OF 1794 TREATY OF CANANDAIGUA




a.
PROBLEM CAUSED BY NON-NATIVES ON ONONDAGA TERRITORY




b.
THEREFORE, FED. GOV’T RESPONSIBILITY



3.
STATE D.E.C. & EPA KNEW OF THIS MESS FOR OVER 15 YEARS, BUT FAILED TO DO ANYTHING MEANINGFUL



4.
MEDICAL WASTES WASHING INTO SEASONAL STREAMS, INTO ONONDAGA CREEK



5.
DANGER TO NATION CITIZENS & CHILDREN



6.
COOPERATION OF STATE A.G. & NATION RESULTED IN ENHANCED STRENGTH IN NEGOTIATIONS & LITIGATION



7.
NATION PLEASED WITH RESULT




a.
CLEANED UP WASTE AND TRANSPORTED OFF NATION




b.
SITE RESTORED




c.
SET PUBLIC EXAMPLE OF COST OF ILLEGAL DUMPING ON NATION




d.
MULTIPLE PARTY SETTLEMENT

