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DIGGING SACRED GROUND: BURIAL SITE DISTURBANCES 

AND THE LOSS OF NEW YORK’S NATIVE AMERICAN HERITAGE1
by Christopher A. Amato2
INTRODUCTION

Native American burial sites in New York State are subject to increasing pressure from a variety of sources.  Commercial and residential development undertaken without adequate assessment of potential impacts on cultural resources,3 looting by commercial and recreational artifact hunters,4 and dubious excavations performed under the guise of scientific inquiry5 have contributed to the increasing incidence of grave desecration and destruction.  Accidental disturbance of burial sites is also common.  Although there are well over one thousand known or suspected Native American burial sites in New York,6 the vast majority are unmarked, making the inadvertent disturbance of such sites likely.  Unfortunately, marked burial sites do not fare much better, becoming targets for relic hunters.7

The recent upsurge in disturbance of burial sites8 has resulted in New York’s Native American communities taking a more active role in protection of these sites.  For example, in 1988, six New York Indian nations formed a Standing Committee on Burial Rules and Regulations to represent their interests on burial site issues at both the state and federal levels.9  In addition, the past few years have witnessed an increased willingness on the part of New York’s Native Americans to seek judicial intervention in burial site disputes.10  At the same time, Indian nations have sought greater State involvement in efforts to protect grave sites.  Although the State has a clear interest in protecting many of these sites due to their historical significance,11 existing State laws provide little recourse in most cases involving disturbance of burial sites. 


This article discusses the inadequate protection afforded Native American burial sites under current New York law.  It begins with a brief description of the Indian nations currently residing in New York State and their cultural perspective on burial site issues.  It then reviews existing burial site protections in New York and compares them to those afforded under federal law and the laws of other states.  There follows a discussion of a recent New York case involving the excavation of a historic Indian burial site that illustrates the ineffectiveness of current state law.  The article concludes with an examination of a bill, recently introduced in the New York State legislature, that would significantly expand legal protections for Native American burial sites.

I.  INDIAN NATIONS IN NEW YORK
A.
Identity and Location



There are seven Indian nations12 in New York that are recognized by the federal government:13 the St. Regis Band of Mohawk Indians (also known as the St. Regis Mohawk Tribe), the Oneida Nation, the Onondaga Nation, the Cayuga Nation, the Seneca Nation, the Tonawanda Band of Seneca Indians (also known as the Tonawanda Seneca Nation), and the Tuscarora Nation.14  As a group, these nations are commonly referred to as the Iroquois Confederacy 15 or the Six Nations,16 but prefer to call themselves the Haudenosaunee, which means “People of the Longhouse.”17  


Six of the seven Haudenosaunee nations occupy reservations in northern and western New York.18  These reservations range in size from approximately thirty acres (Oneida),19 to approximately 14,000 acres (the Akwesasne reservation of the St. Regis Mohawk Tribe).20  Despite the relatively small geographic territory they currently occupy, the historic control exercised by the Haudenosaunee over much of what is now New York State21 means that Haudenosaunee burial sites are likely to exist in many areas beyond current reservation boundaries.22  


Two other New York Indian nations, the Shinnecock and Poospatuck (Unkechauge), are recognized by New York State 23 but have not been granted federal recognition.  These nations reside on relatively small reservations on Long Island.  As with the Haudenosaunee, the historical territories of these tribes extended beyond the current reservation boundaries, making the existence of burial sites outside their reservations likely.24
B.
Religious Significance of Burial Sites

A commonly held religious belief among Native Americans is that disturbance of a burial site results in displacement of the spirit of the interred individual, causing it to wander.25  This is considered a spiritual trauma for the deceased, and is believed to also bring ill to the living.26  The significance of burial rites and cemeteries in Native American religions was described in a report prepared by the Carter Administration in 1979 pursuant to the American Indian Religious Act:

Native American religions, along with most other religions, provide standards for the care and treatment of all cemeteries encountered and human remains uncovered, as well as for the burial sites and bodies of their own ancestors.  Grounded in Native American religious beliefs, these laws may, for example, require the performance of certain types of rituals at the burial site, specify who may visit the site or prescribe the proper disposition of burial offerings. 

The prevalent view in the society of applicable disciplines is that Native American remains are public property and artifacts for study, display, and cultural investment.  It is understandable that this view is in conflict with and repugnant to those Native people whose ancestors and near relatives are considered the property at issue.  Most Native American religious beliefs dictate that burial sites once completed are not to be disturbed or displaced, except by natural occurrence.27

Indian tribes in New York share a similar view of the sacrosanct nature of grave sites.  An example of the profound religious significance of burial sites to New York’s Native Americans is provided by the Haudenosaunee Statement on Human Remains, which states:

We have been taught that we bury our dead into the ground so that their bodies can become part of the sacred Earth.  We believe that we come from the Mother Earth and that the human remains that rest within the Earth are an important spiritual connection to the spirit of the Earth.  . . . The souls of the dead have a path of destiny that they must follow.  We refer to this as their journey after life.  . . . The protection of the human remains and associated graves, sacred burial sites and related objects from the graves of the Haudenosaunee are the responsibility of each generation of chiefs, clan mothers, and faithkeepers.  We believe that the remains, the associated burial objects and the actual soil in which they rest is sacred. . . .

Removing the remains from their eternal resting place is a great desecration to both the dead and the living.  The disturbance, destruction, and theft of the dead is a violation of the religious and spiritual welfare of the Haudenosaunee. . . . In the past, our ancestors buried many objects along with the body with the belief that in the afterlife, you will need all of those things that you need in this life.  . . .  The removal of these objects from the grave is a theft from the dead. . . .28

In the view of the Haudenosaunee, disturbance of burial sites, including the excavation of remains and cultural artifacts, constitutes a violation of their spiritual, human and treaty rights.29  Indeed, the sanctity of burial sites is so deeply rooted in their religious beliefs that the Haudenosaunee have no rituals or ceremonies for reburial of disturbed remains.30
II.  EXISTING BURIAL SITE PROTECTIONS IN NEW YORK

A. 
General Statutory Provisions 

New York’s statutory protections for burial sites in general, and Native American sites in particular, are relatively meager.31  A number of statutes authorize the excavation and reinterment of remains to accomplish various public purposes, such as maintenance of the State’s canal system,32 construction of public highways,33 and natural gas exploration.34  Other laws authorize the relocation of remains from abandoned cemeteries to properly maintained incorporated cemeteries.35  One statute prohibits the sale of cemetery lands unless all remains have first been removed.36  None of these laws, however, impose standards or provide for regulatory oversight of the exhumation and reinterment of remains.37

Only a handful of New York laws afford affirmative protection to burial sites.  The Not-For-Profit Corporation Law (“NPCL”) requires consent of both the closest surviving relatives and the cemetery corporation before remains in cemeteries owned or operated by corporate entities may be disinterred.38  In cases where such consent is lacking, disinterment may be permitted pursuant to court order,39 but “good and substantial reasons” must be demonstrated before a court will order disinterment.40  


The Education Law requires a permit issued by the Commissioner of Education for excavation or gathering of objects of archaeological or paleontological interest41 on State lands.42  The same law makes appropriation, excavation, injury or destruction of objects of archaeological or paleontological interest on State lands a misdemeanor.43

The Public Health Law makes it a felony to remove “the dead body of a human being, or any part thereof from a grave, vault or other place, where the same has been buried . . . without authority of law, with intent to sell the same, or for the purpose of dissection, or for the purpose of procuring a reward for the return of same, or from malice or wantonness.”44  A related provision45 makes it a felony to open, without authority of law, a “grave or other place of interment, temporary or otherwise,” for the purpose of removing remains or any items interred therewith, with the intent of stealing or selling such remains or items, or from malice or wantonness.46 


None of these statutes are particularly useful in efforts to protect Native American burial sites.  Most Native American burials are unmarked, and are not located in incorporated cemeteries, thus rendering them ineligible for the procedural protections of the NPCL.  Moreover, because the majority of burial site disputes involve graves located on private lands,47 the protection afforded by the Education Law’s permit requirement is of limited utility.  The Public Health Law provisions are also limited because they require a showing of criminal intent, and may be applied only in circumstances when the excavation is undertaken “without authority of law,” a clause that could be broadly read to exclude many burial site incursions.48
B.
State Environmental Quality Review Act

The State Environmental Quality Review Act (“SEQRA”),49 requires state and local agencies to prepare an environmental impact statement (“EIS”) for actions they undertake, fund or approve which may have a significant effect on the environment.50   SEQRA defines “environment” to include, among other things, “objects of historic or aesthetic significance . . . .”51  Among the criteria considered indicators of significant adverse impacts on the environment (thus requiring preparation of an EIS) is “the impairment of the character or quality of important historical [or] archeological . . . resources . . . .”52  


An EIS must identify, inter alia, the environmental impact of the proposed action, any adverse environmental effects which cannot be avoided should the proposed action be implemented, and mitigation measures proposed to minimize the environmental impact of the action.53  Prior to undertaking, funding or approving an action that has been the subject of an EIS, the agency must make a specific finding that its chosen course of action, “consistent with social, economic and other essential considerations, to the maximum extent practicable, minimize[s] or avoid[s] adverse environmental effects, including effects revealed in the [EIS] process.”54 


The protection afforded by SEQRA to historic sites has been inconsistent at best.55  Although the proximity of a proposed project to a historical site has been held sufficient by some courts to require an increased level of environmental scrutiny,56 other courts have reached the opposite conclusion.  For example, a proposed project located wholly within a designated historic district was held not to require an EIS because the agency approving the project determined that its impacts on the district would be insignificant.57  In another case, construction of a bridge adjacent to a historic site was held not to require an EIS on the ground that it qualified as a “replacement in kind” exempt from SEQRA’s requirements.58  In addition, several courts have declined to require a closer examination of a proposed projects’ impacts on historic property where such impacts were subject to factual dispute59 or claimed to be adequately mitigated.60 

C.
State Historic Preservation Act

The State Historic Preservation Act (“SHPA”)61 affords some limited protections to Native American burial sites that are listed, or eligible for listing, on the State Register of Historic Places (“State Register”).62  Prior to undertaking or funding a project, a state agency must consult with the Commissioner of the Office of Parks, Recreation and Historic Preservation (“OPRHP”) “if it appears that any aspect of the project may or will cause any change, beneficial or adverse, in the quality of any historic, architectural, archeological, or cultural property” that is listed or eligible for listing on the State Register.63  Each agency is required to “fully explore all feasible and prudent plans which avoid or mitigate adverse impacts” on listed property.64  In cases where OPRHP determines that an undertaking will have an adverse impact on a property, it must provide the agency proposing the undertaking with recommendations for avoiding or mitigating such impacts.65  Unless the agency abandons the project, it must give “thorough consideration” to OPRHP’s recommendations and respond to them in writing.66  If the agency disagrees with one of the OPRHP recommendations, it must include an alternative proposal which, in the agency’s opinion, “would avoid or mitigate to the greatest extent possible the adverse impacts” identified by OPRHP.67

The SHPA suffers from three serious limitations with respect to protection of Native American burial sites.  First, undertakings by municipalities or by private individuals or entities are not subject to the review and mitigation requirements of the law if there is no state agency involvement in the project.  Second, although there is a general provision for public participation,68 there is no requirement of notice to appropriate Indian tribes in the event the project at issue may affect Native American human remains or artifacts.69  Third, SHPA imposes no obligation on an agency to follow OPRHP recommendations, or, for that matter, recommendations of tribal representatives who may comment on a proposed undertaking.

D. 
Indian Law § 12-a

The most pertinent – and potentially useful – state law protection for Native American burial sites is Section 12-a of the New York State Indian Law, which provides limited protections for any Native American burial site that has been designated as a place of historic interest by the OPRHP:

The [OPRHP] shall have the power to designate any Indian cemetery or burial ground as a place of historic interest, pursuant to subdivision one of section 3.09 of the parks and recreation law provided, however, that such cemetery or burial ground is not located upon any Indian reservation located wholly or partly within the state.  No person shall destroy, alter, convert, or in any way impair any such cemetery or burial ground which has been so designated as a place of historic interest or any artifact or other object thereon which is or may be of relevance to the historic interest thereof without the prior express written permission of the [OPRHP].70




The statute also authorizes the Attorney General to institute an action in Supreme Court to enjoin violations or threatened violations of its provisions.71

Section 12-a was specifically intended to protect historically significant burial sites located on private lands.  The legislative memorandum accompanying the bill that was ultimately signed into law stated that the bill’s purpose was to “prevent a repetition of the Gannagaro situation.”72  The reference is to a 17th century Seneca burial ground and village site located at Gannagaro, Ontario County, that was slated for purchase by the State as an historic site.  Before the sale could be finalized, however, the owner leased the property to persons who excavated the site and looted the graves, removing human remains and artifacts.73

Despite its laudable purpose, Section 12-a has failed to afford the broad protection to Native American burial sites that was apparently intended.  Although it has been law for nearly thirty years,74 only one burial site has been formally designated by OPRHP as historically significant pursuant to Section 12-a.75          

E.  
The NYAC Standards

Some additional, albeit limited, protections for Native American burial sites are found in the “Standards for Cultural Resource Investigations and the Curation of Archaeological Collections in New York State” (“Standards”) promulgated by the New York Archaeological Council (“NYAC”).76  The NYAC Standards provide:

The discovery of human remains and items of cultural patrimony . . .  in any phase of cultural resource investigations requires special consideration and care.  . . . At all times human remains must be treated with the utmost dignity and respect.  . . . Unless burial excavation is the purpose of or an explicit component of the approved research design, human remains should remain in situ until consultation with the project sponsor, the [State Historic Preservation Officer], federally recognized Native American groups, concerned parties, and involved state and federal agencies has taken place.  The excavation, study, and disposition of human remains should take place in accordance with all applicable federal, state and local laws.77

In 1972, NYAC adopted a Burial Resolution,78 urging a moratorium on excavations of Native American remains, opposing the excavation of burial sites for teaching purposes, and providing for reburial of inadvertently disturbed remains “in a manner and at a time prescribed by” the affected Native American community.79  Although the NYAC Standards and the Burial Resolution (which remains in effect) represent a reasonable effort to address Native American concerns about disturbance of burial sites, neither is binding on New York archaeologists (or on archaeologists from other states working in New York) nor has the effect of law.

III.  COMPARISON WITH FEDERAL LAWS AND LAWS OF OTHER STATES


The limited nature of the protections afforded Native American (and all unmarked) burial sites under New York law becomes abundantly clear when compared with the protections provided by federal law and the laws of other states.
A.
Native American Grave Protection and Repatriation Act

Federal law provides important protection to Native American burial sites, remains and cultural artifacts.  Chief among these is the Native American Grave Protection and Repatriation Act (“NAGPRA”),80 a relatively comprehensive statute that regulates the excavation of burial sites located on federal and tribal lands, and acknowledges the interests of tribal communities in the preservation and return of items of cultural patrimony.


As its legislative history makes clear, NAGPRA arose as a result of historical injustices in the collection and disposition of Native American remains and cultural objects:



Today thousands upon thousands of native American human remains and sacred objects are housed in museums and Federal agencies across the country.  They are kept in boxes, crates, and small wooden file drawers, tagged and numbered.  Many of these remains and sacred objects came from the all-too-common practice of digging Indian graves and using the contents for profit or to satisfy some morbid curiosity.81

NAGPRA “is, first and foremost, human rights legislation,”82 and is designed to redress and protect the “civil rights of America’s first citizens.”83  It “establish[es] a process that provides the dignity and respect that our Nation’s first citizens deserve,”84 and, as stated by the Tenth Circuit, “safeguards the rights of Native Americans by protecting tribal burial sites and rights to items of cultural significance to Native Americans.”85   


NAGPRA effectuates its purposes first, by regulating the excavation of burial sites on federal and tribal lands, and second, by providing for repatriation of human remains and cultural artifacts to culturally affiliated Indian groups.86  NAGPRA requires a federal permit for excavation of Native American human remains and cultural artifacts located on federal or tribal lands.87  In addition, such remains and artifacts may be excavated only “after consultation with or, in the case of tribal lands, consent of the appropriate (if any) Indian tribe or Native Hawaiian organization.”88  In situations where Native American remains or artifacts are inadvertently discovered (as opposed to intentionally excavated) on federal or tribal lands, NAGPRA requires an immediate cessation of the activity that led to the discovery and written notification to the appropriate Indian tribe of such discovery.89  Significantly, NAGPRA vests ownership or control of Native American human remains and artifacts excavated or discovered on federal or tribal lands in the lineal descendants of the interred Native American.90

The heart of NAGPRA is its repatriation provision, which is intended to redress the historic imbalance between scientific inquiry and Native American religious beliefs:

In light of the important role that death and burial rites play in Native American cultures, it is all the more offensive that the civil rights of American’s first citizens have been so flagrantly violated for the past century.  Even today, when supposedly great strides have been made to recognize the rights of Indians to recover the skeletal remains of their ancestors and to repossess items of sacred value or cultural patrimony, the wishes of Native Americans are often ignored by the scientific community.  In cases where Native Americans have attempted to regain items that were inappropriately alienated from the tribe, they have often met with resistance from museums.  . . .91 


The framework for NAGPRA’s repatriation provisions was provided by the 1990 Report of the Panel for a National Dialogue on Museum/Native American Relations.92  Following the recommendations of the Panel,93 NAGPRA sets out detailed procedures for the inventory and repatriation of human remains, funerary objects, sacred objects, and objects of cultural patrimony.94  The Act requires museums and federal agencies to compile an item-by-item inventory95 of human remains and associated funerary objects96 in their possession or control.97   Among other requirements, inventories are to be “completed in consultation with tribal government . . . officials and traditional religious leaders.”98  Significantly, a “museum” for purposes of NAGPRA includes “any institution or State or local government agency (including any institution of higher learning) that receives Federal funds and has possession of, or control over, Native American cultural items.”99   


In addition to compiling an inventory, museums and federal agencies are directed “to the extent possible based on information possessed by such museum or federal agency, identify the geographical and cultural affiliation100 of each item.”101   In cases where the cultural affiliation of any particular Native American human remains or associated funerary objects is determined, the museum or federal agency concerned must notify the affected Indian tribes within six months after completing the inventory.102   Such notification must include information identifying all Native American human remains or associated funerary objects and the circumstances surrounding their acquisition, listing the human remains or associated funerary objects that are clearly identifiable as to tribal origin, and listing remains or objects that are reasonably believed to be culturally affiliated with the Indian tribe.103 



NAGPRA also requires that museums and federal agencies prepare written summaries of their collections of unassociated funerary objects,104 sacred objects,105 and items of cultural patrimony.106  The summary must describe the scope of the collection, the types of objects included, reference to geographical location, means and period of acquisition, and cultural affiliation, where readily ascertainable.107   The summary is intended to serve in lieu of an object-by-object inventory, and is to be followed by consultation with tribal government officials and traditional religious leaders.108  Upon request, Indian tribes must be provided with access to records, catalogs, relevant studies, or other pertinent data for the purpose of determining the geographical origin, cultural affiliation, and basic facts surrounding the acquisition and accession of such items.109 


NAGPRA requires that, where the cultural affiliation of Native American human remains and associated funerary objects with a particular Indian tribe has been established, the concerned museum or federal agency must “expeditiously return” such remains and funerary objects upon the request of “a known lineal descendant of the Native American or of the tribe.  . . .”110   Likewise, unassociated funerary objects, sacred objects or items of cultural patrimony whose cultural affiliation has been established must also be expeditiously returned to the affiliated Indian tribe upon request.111   In either case, the return of cultural items “shall be in consultation with the requesting lineal descendant or tribe . . . to determine the place and manner of delivery of such items.”112 


Enforcement of NAGPRA’s provisions is governed by Section 3013 of the Act, which provides that “[t]he United States district courts shall have jurisdiction over any action brought by any person alleging a violation of this chapter and shall have the authority to issue such orders as may be necessary to enforce provisions of this chapter.”

B.
Other Federal Laws

Two other federal statutes, the National Historic Preservation Act (“NHPA”),113 and the Archaeological Resource Protection Act (“ARPA”),114 contain provisions affecting Native American burial sites and cultural resources.  NHPA establishes a National Register of Historic Places and sets forth procedures for placing sites on the National Register.115  Proposed federal or federally assisted undertakings that may affect a property listed or eligible for listing on the National Register are subject to the consultation process of Section 106 of NHPA.116  This process  requires that the federal agency proposing to undertake or assist the action first consult with the State Historic Preservation Officer (“SHPO”)117 and the Advisory Council on Historic Preservation118 to identify and, where possible, avoid or mitigate adverse effects to such properties.119  For any proposed federal action affecting “Indian lands,”120 the federal agency and SHPO are required to invite the governing body of the tribe to participate in the consultation process and to concur in any agreement concerning proposed measures to avoid or mitigate adverse effects on historic properties.121

Two significant amendments concerning tribal participation in the NHPA process were added in 1992.  The Act now confers a statutory right on Indian tribes to participate in the Section 106 consultation process when a proposed federal action will affect a property of “traditional religious and cultural importance” to the tribe.122  This right to participate in the consultation process applies to any property that is listed or eligible for listing in the National Register, regardless of whether it is located on Indian lands.123  In addition, Indian tribes may now assume the responsibilities of a SHPO for tribal lands.124  These responsibilities include identification of historic properties, evaluation of their significance, and formulation of measures to protect such properties.  However, it must be emphasized that the section 106 consultation process does not guarantee protection of historically significant sites; rather, it prescribes a voluntary process that seeks to avoid or ameliorate adverse effects to such sites.  If, however, voluntary agreement is not reached on how to deal with identified impacts, the proposed project may nevertheless go forward.125  For this reason, the NHPA has been criticized “because ultimately it has no teeth to stop a federal agency action.”126     


In contrast to the requirements of NHPA, which apply to federal projects which may effect historically significant properties located on either federal, tribal, or private lands, ARPA’s protections apply only to archaeological resources127 located on federal or tribal lands.  ARPA requires a permit for the excavation of human remains and cultural artifacts located on federal or tribal lands.128  The Act requires that if a permit may result in “harm to, or destruction of, any religious or cultural site,” the federal land manager must provide notice to “any Indian tribe which may consider the site as having religious or cultural importance.”129
C.
Other States

Forty-six states (all but New Jersey, New York, Vermont and Wyoming) have laws that either specifically protect Native American burial sites, or protect unmarked graves generally.130  These laws typically include provisions prohibiting intentional disturbance of unmarked graves, establish procedures for proposed excavation and/or inadvertent disturbance of such sites, and require reburial of excavated remains within a certain time period.  In addition, the majority of these laws include criminal penalties for violations of their grave protection provisions.131

Thirty-two states require as part of their statutory scheme that notice be provided to appropriate tribal groups when Native American remains are inadvertently discovered or may be intentionally excavated.132  In addition, thirty states have created commissions or boards with Native American representation whose role is facilitate state/tribal relations, provide notice to appropriate tribes in the event of excavation or discovery of Native American remains, and/or to participate in the decision-making process for disposition of remains and artifacts from unmarked graves.133 


Thirteen states require some form of consent by, or agreement with, tribal representatives concerning the disposition of Native American remains that are either inadvertently discovered or intentionally excavated.134  In addition, twelve states have passed laws that specifically require repatriation of Native American human remains to appropriate tribal representatives.135  Of these, the laws of six states also require repatriation of cultural artifacts.136  Since these latter statutes represent the most comprehensive efforts by individual states to address the issue of burial site protection, it is worth examining them in some detail.


In 1990, Arizona passed a broad law mandating repatriation of human remains, funerary objects, sacred objects, and objects of tribal patrimony.137  The law requires that the person in charge of any survey, excavation, construction or other activity on state or municipal lands promptly report to the director of the Arizona state museum the discovery of any human remains, funerary objects,138 sacred ceremonial objects139 or objects of national or tribal patrimony.140  In cases where such remains or items are Native American, the director of the state museum must provide notice of the discovery to “[a]ll groups that it is reasonable to believe may have a cultural or religious affinity to the remains or objects,”141 and to “the tribes that occupy or have occupied the land on which the discovery is made and to the Arizona commission on Indian affairs and the intertribal council142 of Arizona.”143  


Subsequent to notification, the director attempts to secure agreement among the notified parties regarding the appropriate disposition of the remains and/or objects.144  In the event an agreement cannot be reached, the remains and objects “shall be disposed of and treated in accordance with the wishes of the nearest relative with a direct kinship relationship, or with the wishes of the governing body of the group with cultural or religious affinity to the remains or objects if no relative exists.”145  With respect to remains or objects in the possession and ownership or control of an agency of the state, such remains and objects must be repatriated upon request of the government of an Indian tribe.146  Furthermore, the Act requires that any repository charged with the care or custody of remains or objects “shall maintain them with appropriate dignity and respect and with consideration for the specific applicable cultural or religious traditions . . . .”147

Maryland’s law148 places responsibility for disposition of human remains and associated funerary objects149 in the state Historical Trust.150  If the cultural affiliation of remains and funerary objects can be established with a particular cultural group, the Trust may transfer possession of such remains and objects to “[g]roups established as culturally affiliated with the deceased, including Native American tribes, bands, groups or clans.”151   


 In 1989, Nebraska passed the Unmarked Human Burial Sites and Skeletal Remains Protection Act,152 which requires all state-recognized museums to repatriate “reasonably identifiable”153 remains and burial goods154 to affiliated tribes upon request.155  


North Dakota’s law156 places responsibility for disposition of Native American human remains and burial goods157 in the state’s Intertribal Reinterment Committee, comprised of representatives appointed by each tribal government to represent their respective tribe “in matters related to the deaccession and reinterment of human skeletal remains and associated grave goods.”158  Upon discovery of such remains or goods, or when a proposed undertaking may affect a site containing such remains or goods, the Committee attempts to determine the tribal identity or affiliation of the remains or goods and transfer them to the appropriate tribal government for reinterment.159

South Dakota’s law160 directs the State Archaeologist to determine the direct relation to a tribal group161 and to notify such group of the discovery of human remains and funerary objects.162  The State Archaeologist must repatriate such remains and funerary objects upon request of the tribal group, provided such request is made within one year of notification.163

Utah’s statute, the Native American Graves Protection and Repatriation Act,164 modeled after the federal law of the same name, is perhaps the most comprehensive state law dealing with Native American burial sites, remains, and cultural items.  Utah’s NAGPRA vests ownership and control of Native American remains that are discovered or excavated on state lands in the lineal descendants of the Native American.165  If the lineal descendants cannot be ascertained, ownership and control vests “in the Indian tribe that has the closest cultural affiliation166 with the remains and that states a claim for the remains.”167  If the tribe with the closest cultural affiliation cannot be ascertained, ownership and control vests in the tribe that is recognized as aboriginally occupying the area in which the remains were discovered, if the tribe files a claim.168  Unclaimed remains are to be disposed of in consultation with Native American groups and other interested organizations.169  


The intentional removal or excavation of Native American remains on state lands is subject to a permit requirement, and such permits may only be issued after ownership and control have been determined.170  If Native American remains are inadvertently discovered during construction, agriculture, mining, logging, or other activity on state land, the activity must immediately cease, take measures to protect the remains, and notify the appropriate state official.171  Scientific study of Native American remains may only be carried out with the consent of the owner of the remains as established under the act.172  Utah’s NAGPRA also establishes a Native American Remains Review Committee173 which is responsible for monitoring determinations concerning ownership of Native American remains, mediating disputes among lineal descendants, Indian tribes and state agencies relating to ownership or repatriation of remains, and consulting with Indian tribes concerning determinations of cultural affiliation, repatriation, care of remains, and other matters within the Committee’s jurisdiction.174
D.
Comparison With New York Law

New York’s burial site protections are deficient when measured against those provided under federal law and the laws of other states.  Although New York’s permit requirement for excavation of archaeological resources on state lands175 is facially similar to the permit requirements of NAGPRA and ARPA for excavations on federal and tribal lands, there are several crucial differences.  Unlike NAGPRA, New York requires no consultation with the appropriate Indian tribe prior to issuance of a permit.  In addition, New York does not vest ownership and control of excavated items in the lineal descendants of the Native Americans whose graves are excavated, as does NAGPRA.  Moreover, in contrast to NAGPRA, there are no circumstances under New York law where remains or cultural artifacts removed from a gravesite must be returned to the tribe which claims them as part of its cultural heritage.


New York’s protections also pale in comparison to those of other states.  It is one of a handful of states that lack any specific legal protection for unmarked grave sites.  It also ranks among the least inclusive in terms of Native American participation in burial site issues: unlike most other states, New York has no requirement that appropriate Indian tribes be notified when Native American remains are discovered or excavated, nor does it have a commission or board with Native American representation whose duty is to evaluate, mediate and/or make recommendations concerning burial site disturbances, as do many other states.  Furthermore, as noted above, New York has no requirement that remains and grave goods be repatriated to descendants (or culturally affiliated tribes) of Native Americans whose graves are disturbed.  


The practical result of these deficiencies is that, in many cases, Native Americans in New York are either excluded from the decision-making process or relegated to the status of onlookers as the graves of their ancestors are excavated, remains and grave goods removed, and the disposition of those remains and goods determined.  As the following case study demonstrates, the deficiencies in New York’s burial laws not only forecloses tribal input on burial site matters, but also creates opportunities for desecration and looting of historically significant Native American grave sites. 

IV.  THE GRAMLY LITIGATION: A CASE STUDY IN 

THE FAILURE OF NEW YORK LAW TO PROTECT 

HISTORICALLY SIGNIFICANT BURIAL SITES


The weaknesses inherent in New York’s statutory scheme were illustrated by a recent case involving a historically significant Native American burial site.  On October 28, 1999, the Seneca Nation of Indians and the Tonawanda Seneca Nation (together, “the Seneca Nations”) lodged a complaint with the New York State Attorney General’s office concerning the alleged unauthorized excavation of a Native American burial site by Richard Michael Gramly, an archaeologist based in Buffalo, New York.  The burial site is located on private land in the Town of Hamburg in Erie County, New York, and is known in archaeological circles as the “Kleis Site.”  

A.
The Kleis Site

The Kleis Site is an ancient Iroquoian village and associated burial site dating from the 17th century.  The site is historically significant because it is one of a small number of Native American village occupations on the Niagara Frontier.  Prior to Gramly’s excavation, it was probably the least disturbed early 17th century village site in the Niagara Frontier.176 


The historical significance of the Kleis Site has long been recognized by the State of New York.  It was placed on the Statewide Inventory of Historic Resources in 1978.  The following year, the State nominated the site for inclusion on the National Register, and it was officially placed on the National Register in April 1979.  In June 1980, it was placed on the State Register.177

The Kleis Site is believed to have been occupied by Erie Indians, who were defeated in the 17th century by the Haudenosaunee.  Following their defeat, the Erie Indians were assimilated by the Haudenosaunee.  The Kleis Site, and the cultural items located therein, are claimed by the Seneca Nations as part of their cultural heritage.  

B. 
Excavation of the Kleis Site  

An investigation conducted jointly by the Attorney General’s office and the Seneca Nations revealed that in 1998 the owner of the Kleis site granted permission to Gramly to conduct archaeological investigations there, and he began excavating a portion of the site in September 1998.  Gramly did not provide notice to or consult either the Seneca Nations or State authorities  to excavating the site.  The investigation confirmed that Gramly had removed approximately sixteen human remains of adults and children from the site, as well as various funerary objects and other cultural items. 


 In the course of the investigation, an antiques dealer from the Buffalo area, who had in the past paid Gramly to appraise various items, came forward with vital information.  He told investigators that in October 1998 he was invited into Gramly’s business premises in Buffalo, where Gramly operated an Indian artifacts business under the name Great Lakes Artifacts Repository (“Great Lakes”).  While there, the antiques dealer observed seven open cardboard boxes filled with human bones lining a corridor, and was informed by Gramly that the boxes contained Native American remains that had been removed from the Kleis Site.  During that visit, Gramly also exhibited a piece of pottery that he stated had been removed from the Kleis site, and which was being kept in the Great Lakes office as a decoration. 


Further investigation revealed that the human remains and pottery observed by the informant were being stored without climate controls or other measures to ensure their preservation.  In addition, it was confirmed that Gramly and Great Lakes were involved in the purchase and sale of Native American artifacts. 

C.
The Ineffectiveness of New York Law

The circumstances of the Gramly case underscored the impotence of New York law in preventing the looting and desecration of a historically significant Native American burial site.  Because the graves are unmarked and the site is not a cemetery recognized under state law, it could not benefit from any of the general protections afforded burials in such cemeteries, and its location on private land removed it from the Education Law’s permitting requirement.  Despite the fact that the site is listed on both the National and State Registers, the absence of state agency involvement in the excavation rendered the protections of SEQRA and SHPA inapplicable.  And since the site had never been formally designated by OPRHP pursuant to Indian Law § 12-a, it could not benefit from the protections of that law.  


Although the excavation was undertaken by an archaeologist, the NYAC Standards are, as noted above, simply guidelines and are not binding on archaeologists working in the state.  Finally, although Gramly’s excavation and subsequent handling of the remains and cultural artifacts from the Kleis Site arguably rose to the level of wantonness, it remained unclear whether these acts would be deemed to fall within the criminal provisions of the Public Health Law.178 


Consequently, despite the egregious nature of the events surrounding the Kleis Site excavation, it appeared that little, if any, recourse was provided under existing New York laws to prevent further depredations, rescue the human remains and cultural artifacts from injury, destruction, or possible sale, or obtain repatriation of the items to the Seneca Nations.

D. 
The NAGPRA Suit

A turning point in the investigation occurred when it was discovered that Gramly had conducted his excavations of the Kleis Site as part of a field archaeology course he taught as an Adjunct Professor at Canisius College, and had used students from the college to assist in the excavations.  Because the College receives federal funds and arguably exercised control over the human remains and artifacts removed from the Kleis Site, it fell within NAGPRA’s definition of “museum.”179  The fact that Gramly conducted the excavation under the college’s auspices provided the legal basis to bring suit under NAGPRA to enjoin excavation of the Kleis Site, and to prevent the desecration, and potential loss or destruction, of the human remains and artifacts removed from the Site. 


On December 28, 1999, the Attorney General and the Seneca Nations filed suit against Gramly, Great Lakes, and Canisius College in federal district court in Buffalo pursuant to Section 3013 of NAGPRA.180  The complaint alleged that the college was a “museum” as defined by NAGPRA because it received federal funds and had “control over” cultural items from the Kleis Site,181 and that the defendants had failed to comply with NAGPRA’s inventory and repatriation requirements.182  Plaintiffs also alleged that Gramly’s improper storage of human remains and other items from the Site without appropriate climate controls placed them in peril of damage or destruction, and that Gramly’s participation in the artifacts trade posed the risk that the Kleis Site items would be sold or concealed.


Simultaneous with the filing of the complaint, the Attorney General and the Seneca Nations moved for a preliminary injunction (i) enjoining further excavation at the Kleis Site, (ii) requiring defendants to produce an inventory of all human remains and cultural items removed from the site, and to identify all persons who had participated in excavations at the site, and (iii) compelling defendants to relinquish possession of all remains and cultural items removed from the site to a court-appointed receiver.  Plaintiffs also moved for a temporary restraining order (“TRO”) enjoining defendants from concealing, moving, selling, impairing or destroying items removed from the site, and compelling defendants to provide access to Gramly’s business premises for the purpose of allowing plaintiffs’ representatives to conduct an interim inventory of Kleis Site items.


Shortly after service on defendants, the parties entered into negotiations that resulted in an interim Stipulation and Order, entered on January 4, 2000, granting plaintiffs essentially the relief sought in the motion for the preliminary injunction and TRO.  Pursuant to the Stipulation, excavations at the Kleis Site were halted, all items removed from the Site were placed in a climate-controlled vault at Gramly’s business premises, Gramly agreed to retrieve all excavated items that had been transferred to other persons, Seneca representatives were granted access to the premises to conduct an interim inventory, and a deadline for defendants to provide a complete inventory of human remains and cultural items removed from the Site was established.  Gramly also repatriated the human remains in his possession to the Seneca Nations.183   

E.  
The Settlement 


Following entry of the interim Stipulation and Order, the parties continued negotiations in an effort to resolve the litigation.  These efforts proved successful, culminating in the filing of a Stipulation of Settlement and Dismissal on July 5, 2000.


Under the terms of the settlement, Gramly and Great Lakes agreed to permanently refrain from excavating the Kleis Site, and to repatriate to the Seneca Nations all cultural items removed from the site.  With respect to any future excavation of Native American archaeological sites on any land, public or private, in New York State, Gramly agreed to comply with NAGPRA and the NYAC Burial Resolution.184  Gramly also agreed to refrain from any future excavation of Native American archaeological sites on any land in New York State without first consulting with and obtaining the written permission of the closest culturally affiliated Indian tribe or nation, and agreed to stipulated penalties in the event he violates any term or condition of the settlement agreement.


The settlement also required the college to permanently refrain from excavating the Kleis Site, and to comply with NAGPRA and the NYAC Burial Resolution with respect to any future excavation of Native American archaeological sites on any land, public or private, in New York State.  The college also agreed to provide at least thirty days advance notice to the closest culturally affiliated Indian tribe before commencing any future excavation of Native American archaeological sites on any land in New York State, and to provide written notice of the settlement terms to all faculty and adjunct faculty in its Anthropology Department. 

V.  PROSPECTS FOR INCREASED BURIAL SITE PROTECTIONS

The Gramly case illustrates the failure of existing New York State laws to provide adequate protection to historically significant Native American burial sites located on private lands.185  The case represents a milestone in terms of cooperation between the State and Native American communities to protect burial sites; for the first time, the State and Indian nations pooled resources to conduct a joint investigation of a burial site disturbance, resulting in the first joint prosecution by a state and Indian nations under NAGPRA.  Unfortunately, no amount of State/tribal cooperation can eliminate the serious obstacles posed by inadequate State law protection of Native American burial sites.  


Although the success of the Gramly litigation is likely to provide some deterrent against burial site disturbance in New York, other factors such as the thriving black market in Native American artifacts,186 overzealous amateur collectors, and cultural insensitivity187 make it likely that such disturbances will occur again.  Another Gramly-type situation lacking the involvement of a NAGPRA “museum” would place the State and affected Indian nations in the position of having no clear legal recourse under either New York or federal law.  Until this problem is addressed through enactment of more comprehensive legislation on the state level, the interests of both the State and Native American communities in protecting historically significant burial sites will continue to be jeopardized.188

Recently, the New York State legislature has taken a significant step towards addressing the current deficiencies in state law.  The Unmarked Burial Site Protection Act, introduced in both houses of the legislature,189 would apply to all lands within the state, except for lands located upon an Indian reservation.190 As currently drafted,191 the bill would alter the current statutory landscape in several significant respects, providing important new protections for Native American and other unmarked burial sites.  


First, the Act establishes procedures to be followed after discovery of a burial site,192 human remains193 or funerary objects194 in the course of any ground-disturbing activity.195  Upon discovery, disturbance of the burial site must immediately cease, and the discovery must be reported to the county coroner or medical examiner.196  If the remains are determined by the county coroner or medical examiner to be more than fifty years old, the state archaeologist197 must be notified of the discovery.198  The state archaeologist, in turn, must prepare a report setting forth a conclusion as to the origin of the remains, and submit the report to the Native American Burial Site Review Committee (the “Committee”)199 established by the Act.200   


In cases where the state archaeologist and the Committee agree201 that the discovered remains are Native American, the Committee is responsible for identifying the lineal descendant or culturally affiliated group for the remains.202  If it is agreed that the remains are not Native American, the state archaeologist must identify the lineal descendant203 or culturally affiliated group.204     


Within ten days of receiving notification from the Committee (in the case of Native American remains) or the state archaeologist (in the case of non-Native remains), the lineal descendant or culturally affiliated group must determine the preferred disposition of the remains.205  The Act includes a specific presumption that, unless express contrary direction is given by the Committee, lineal descendant or culturally affiliated group, the disposition of human remains and funerary objects is that they remain undisturbed where buried.206  However, where the activity that led to the discovery of the burial cannot be practicably modified to avoid further disturbance of the site, the remains and objects must be removed and reburied elsewhere in accordance with the directions of the Committee, lineal descendant, or culturally affiliated group.207 


Although not nearly as sweeping as NAGPRA’s repatriation provisions,208 the Act does require repatriation of remains and funerary objects discovered in the course of ground-disturbing activities.  The Committee has the right of possession and stewardship of Native American remains from the time it receives notification from the state archaeologist until the lineal descendant or culturally affiliated group receives notification from the Committee of the discovery.209  From that point forward, the right to possession and stewardship resides in the lineal descendant or culturally affiliated group.210

The Act provides for both criminal penalties and civil enforcement of its provisions. Failure to report the discovery of a burial site, human remains or funerary objects constitutes a violation punishable by a fine of up to $1,000, imprisonment for up to fifteen days, or both.211  Any person, other than the state archaeologist or a person with a right of possession and stewardship, who intentionally removes human remains or funerary objects from a burial site is guilty of a class B misdemeanor punishable by a fine of up to $5,000, imprisonment for up to ninety days, or both.212  Any person who defaces or destroys a burial site, human remains or funerary objects, or who possesses remains or objects with intent to sell them, or who sells or attempts to sell them, is guilty of a class C felony, punishable by a fine of up to $10,000, imprisonment up to one year, or both.213

The Act authorizes the Attorney General or any aggrieved party, including the Committee, lineal descendant, or culturally affiliated group, to bring an action in Supreme Court in the judicial district where the remains or objects are located to enjoin violations or threatened violations of the Act, and to recover possession of such remains and objects.214  An aggrieved party may also recover compensatory and punitive damages for violations of the Act.215

Finally, the Act amends the State Historic Preservation Law to require that, for projects subject to the law’s provisions, the agency historic preservation officer conduct a diligent inquiry to determine whether any aspect of the project may or will disturb a known or suspected burial site for which a culturally affiliated Indian tribe can be identified.216  In such an event, the officer must notify the tribe and the Committee, and consult with them to determine how to avoid such a disturbance.217



Should the Unmarked Burial Site Protection Act become law, New York would join the vast majority of states that prohibit intentional disturbance of unmarked graves, establish procedures for proposed excavation and/or inadvertent disturbance of such sites, and impose criminal penalties for violations of grave protection laws.218  The Act would also place New York among the many states that require notice to appropriate tribal groups when Native American remains are discovered, and that have established commissions or boards with Native American representation to provide notice to appropriate tribes, and to participate in the decision-making process for disposition of remains and artifacts from unmarked graves.219  New York would also join the handful of states that require some form of consent from tribal representatives concerning the disposition of discovered Native American remains, or that require repatriation of Native American remains to appropriate tribal representatives.220  

  VI.  CONCLUSION

Disturbances of Native American burial sites in New York, including sites with significant historic value, are on the rise.  New York’s statutory protections for unmarked burial sites generally, and for Native American sites in particular, are meager when compared with federal laws and the laws of other states.  Although the majority of other states have laws protecting unmarked graves and require consultation with appropriate Indian tribes in the event of excavation or accidental discovery of Native American burial sites, these protections do not exist in New York.


The inadequacy of New York’s statutory protections was underscored by the Gramly case, where state law remedies for defendants’ desecration and looting of a historically significant Native American burial site were insufficient.  Had there not been involvement of a federally funded college in excavations at the site, enabling an action to be brought under NAGPRA, the State and the affected Indian nations would have been left without redress.


Broader legal protection for Native American burial sites is currently under consideration in the New York State legislature.  The Unmarked Burial Site Protection Act, recently introduced in both houses, would establish a Native American Burial Site Review Committee to identify and notify the lineal descendant or culturally affiliated group for discovered Native American human remains or funerary objects.  The Act establishes a presumption against removal of remains or objects except where there are no practicable means to modify the disturbing activity, and creates a right of possession and stewardship over discovered remains and objects in the lineal descendant or culturally affiliated group.  The Act authorizes the Attorney General and any aggrieved party to enforce its provisions, and includes criminal penalties.  


In the event the Unmarked Burial Site Protection Act becomes law, it will significantly expand the legal protection afforded to Native American burial sites, and open a new chapter in the effort to protect New York’s Native American heritage.
	1  Portions of this article were previously published in the April 2001 issue of Environmental Law in New York, copyright 2001 by Matthew Bender & Co., Inc.  Reprinted with permission from Environmental Law in New York, published by Matthew Bender & Co., Inc., a part of the LEXIS-NEXIS group.  All rights reserved.


	2  Christopher A. Amato is Deputy Chief of the New York State Attorney General’s Environmental Protection Bureau in Albany, New York.  The author wishes to thank Eric Selin and Kim Farrow, Legal Assistants in the Environmental Protection Bureau; Dr. Robert Kuhn, Assistant Director, Field Services Unit, New York State Office of Parks, Recreation and Historic Preservation; Peter Jemison, former Chairman of the Haudenosaunee Standing Committee on Burial Rules and Regulations; Rick Hill, current Chairman of the Haudenosaunee Standing Committee on Burial Rules and Regulations; Christine Abrams, Tonawanda Seneca Nation; Joseph Heath, General Counsel, Onondaga Nation; Charles Vandrei, Historic Preservation Officer, New York State Department of Environmental Conservation; and Kathy Mitchell, Tribal Historic Preservation Officer, Seneca Nation of Indians, for their assistance in the preparation of this article.   


	3  Two state laws require that the impacts of proposed projects on cultural and historic resources be evaluated under certain circumstances: the State Environmental Quality Review Act (“SEQRA”), N.Y. Environmental Conservation Law (“ECL”), Article 8, and the State Historic Preservation Act, N.Y. Parks Recreation and Historic Preservation Law (“PRHPL”), Article 14.  The specific requirements of these laws are discussed infra, at Point II.  


	4  The sale of artifacts plundered from Native American burial sites throughout the United States has been estimated as a billion dollar per year business.  See generally, Derek V. Goodwin, Raiders of the Sacred Sites, N.Y. Times Mag., Dec. 7, 1986 at 64; Harvey Arden, Who Owns Our Past?, 175 National Geographic 376 (1989).  With the advent of the Internet, the trade in Native American artifacts has increased, leading to fears that the ease and anonymity of Internet transactions could inspire a rise in illegal excavations.  See Susan Snyder, Internet Auctions Get Into Sticky Business of Ancient Artifacts, Las Vegas Sun, Oct. 10, 1999, at 4E.   


	5  See, e.g., the facts in State of New York, et al. v. Richard Michael Gramly, et al., discussed infra at Point V.


	6  Robert Kuhn, Ph.D., Assistant Director, Field Services Unit, New York State Office of Parks, Recreation and Historic Preservation, pers. comm.


	7  Many Native American burial sites in New York contain funerary objects that were interred with the deceased.  For example, Seneca women were often buried with bowls of food, tools,  ornamental items and personal possessions, while the men were buried with tools, weapons, pipes, beads, effigies, and other spiritually significant items.  Children were often buried with lavish presents, including large quantities of glass and shell belts and necklaces.  See Daniel K. Richter, The Ordeal of the Longhouse: The Peoples of the Iroquois League in the Era of European Colonization, at 81-82 (1992).  For a detailed discussion of the history of Indian grave disturbances and looting, commencing with the first European settlers, see Jack F. Trope and Walter R. Echo-Hawk, The Native American Graves Protection and Repatriation Act: Background and Legislative History, 24 Ariz. St. L. J. 35, 38-43 (1992). 


	8  According to Peter Jemison, former Chairman of the Haudenosaunee Standing Committee on Burial Rules and Regulations, incidents of disturbance of Native American burial sites in New York have doubled within the last fifteen years.  The Haudenosaunee Standing Committee on Burial Rules and Regulations includes representatives from the St. Regis Mohawk Tribe, Onondaga Nation, Cayuga Nation, Seneca Nation of Indians, Tonawanda Seneca Nation, and Tuscarora Nation.  In addition to representing the interests of these nations on burial site issues, the Standing Committee speaks for its members on issues involving repatriation of human remains and cultural artifacts.  


	9  The Haudenosaunee Standing Committee on Burial Rules and Regulations, supra note 7. 


	10  See, e.g., Shinnecock Indian Nation, et al., v. Planning Board of Town of Southampton, et al., No. 2000-04870 (Sup. Ct. Suffolk Co., filed February 25, 2000) (challenge by Shinnecock Nation to proposed development of lands alleged to include historic burials and sites of religious significance on the ground, inter alia, of insufficient review under SEQRA); Regional Action Group for the Environment, Inc. v. Zagata, No. 1822-96, (Sup. Ct. Albany Co., filed April 1, 1996) (challenge by not-for-profit corporation with Native American members to adequacy of archaeological review under SEQRA for project involving potential disturbance of burial grounds).  





	Another indication of the more active role Indian nations are beginning to take in protection of cultural resources was the designation in October 2000 of a member of the Seneca Nation of Indians as the Tribal Historic Preservation Officer pursuant to the National Historic Preservation Act, 16 U.S.C. § 740a(d)(2).  The designation authorizes the Tribal Historic Preservation Officer to discharge the responsibilities of a State Historic Preservation Officer within the bounds of the Seneca reservation.  These responsibilities include identification of historic properties, evaluation of their significance, formulation of measures to protect those properties deemed worthy of protection, and consultation with federal agencies concerning actions that may affect historic properties.  See 16 U.S.C. § 470a(b)(3); 36 C.F.R. § 61.4(b); see also discussion of the National Historic Preservation Act, infra at Point III.B. 


	11  Forty-three sites currently listed on the State Register of Historic Places either contain known Native American burial sites or have a substantial likelihood of containing such burials.  In addition, nearly one thousand sites that contain or are likely to contain Native American burials are eligible for listing on the State Register.  Kuhn, supra note 5, pers. comm.  See, infra note 60 and accompanying text for a description of the State Register.


	12  The terms “nation” and “tribe” are used interchangeably in this article.  Although most Native American communities prefer to be referred to as nations, federal and state laws discussed in this article consistently refer to such communities as tribes.


	13  Federal recognition confers certain immunities and privileges, and establishes “a government-to-government relationship” between the recognized Indian nation and the federal government.  25 C.F.R. § 83.2.  Recognition also establishes the eligibility of the Indian nation for various social, education and health services provided through the Bureau of Indian Affairs.  Id.  


	14  65 Fed. Reg. 13298-13303 (March 13, 2000).  The issue of federal recognition is complex because of the existence, in some instances, of more than one tribal government.  For example, several Indian nations in New York have both a traditional government and an elected government established under New York’s Indian Law.  Four of the traditional governments (Onondaga, Cayuga, Tonawanda Seneca Nation and Tuscarora) are recognized by the federal and New York State governments.  Only the elected governments of the St. Regis Mohawk Tribe and the Seneca Nation are recognized by the federal and State governments.  See Joseph J. Heath, Review of the History of the April 1997 Trade and Commerce Agreement Among the Traditional Haudenosaunee Councils of Chiefs and New York State and the Impact Thereof on Haudenosaunee Sovereignty, 46 Buff. L. Rev. 1011, 1022-26 (1998).


	15  Most scholars believe that the Iroquois Confederacy was established by 1600 and may have been formed as early as 1400.  The Confederacy originally included the Mohawks, Oneida, Onondaga, Cayuga and Seneca.  The Tuscarora became the sixth nation by 1722, after fleeing colonial slave hunters in their North Carolina homelands and taking refuge under the protection of the Confederacy.  See Robert W. Venables, Introduction to The Six Nations of New York: The 1892 United States Extra Census Bulletin, vii-viii (reprint 1995) (1892).  The Confederacy was a political and cultural alliance that provided a vehicle for joint action by its members on matters of diplomatic importance, but which preserved the autonomy and diversity of its members.  See “Structure, Continuity and Change in the Process of Iroquois Treaty Making” in The History and Culture of Iroquois Diplomacy 9, 14-18 (Francis Jennings, et al. eds., 1985).


	16  Although there were formerly six member nations of the Iroquois Confederacy, the descendants of the Confederacy Senecas are now part of two New York Seneca nations that are separately recognized.


	17  The longhouse was the traditional dwelling place of the Haudenosaunee people.  The longhouse was a multifamily dwelling constructed with a wood frame, rafters and an arched roof, and weatherproofed with large sheets of bark.  See Venables, supra note 14, at viii.  The name Haudenosaunee not only evokes the communal spirit of the longhouse, but also serves as a metaphor for the Confederacy which extended across much of what is now northern and western New York State.  According to the traditional Haudenosaunee view, the Mohawks are the Keeper of the Eastern Door of this longhouse; the Seneca are the Keepers of the Western Door; and the Onondaga Nation is the keeper of the central hearth and fire, where the Grand Council of the Confederacy meets.  Id.


	18  The Cayuga currently have no reservation lands.  Many Cayuga currently reside on the Seneca reservations. 


	19  N.Y.S. Dept. of Transportation Geographic Information System, Minor Civil Divisions Coverage.


	20  Id.


	21  See Venables, supra note 14, at vii.


	22  In fact, burial sites may also be located in areas other than historic village sites.  Research indicates that Haudenosaunee burial grounds are not always associated with villages, leading one researcher to hypothesize that the Haudenosaunee may have maintained large cemeteries in areas isolated from village sites.  See Daniel H. Weiskotten, Patterns of Iroquois Burial, Masters Thesis, State University of New York at Albany, Department of Anthropology (1996).


	23  See N.Y. Indian Law Articles 9 and 10.


	24  Two Long Island tribal groups, the Matinicock Tribal Nation and the Montaukett Tribe, are not recognized by either the federal or state government.  In addition, the Munsee-Delaware Nation and Mohican Nation formerly occupied portions of New York State, but are now no longer resident in the state.


	25  See Trope and Echo-Hawk, supra note 6, at 49.


	26  Id.


	27  Secretary of the Interior Federal Agencies Task Force, Am. Indian Religious Freedom Act Rep. 64 (Aug. 1979).  The report to Congress was required by Section 2 of the American Indian Religious Freedom Act, 42 U.S.C. § 1996. 


	28  Haudenosaunee Statement on Human Remains.  Haudenosaunee Standing Committee on Burial Rules and Regulations (undated).


	29  Id.


	30  Duane Ray, President of the Seneca Nation of Indians, quoted in Michael Beebe, Archaeologist Will Return Bones to Indians, Buffalo News, July 18, 2000, at 1.


	31  See discussion at Point III.D, infra.


	32  N.Y. Canal Law § 41 (providing for exhumation and reinterment of remains when lands containing graves acquired for canal purposes); 


	33  N.Y. Highway Law § 181 (authorizing transfer of remains for purposes of building private road or public highway).  However, there is a statutory prohibition against pipelines being constructed through cemeteries or burial grounds.  See N.Y. Transportation Corporation Law § 83.


	34  ECL § 23-1303 (providing for relocation of remains when cemeteries or burial grounds are condemned by public utility to obtain access to natural gas reservoirs). 


	35  See N.Y. County Law § 222 (authorizing relocation of veterans’ remains to county cemeteries); N.Y. Town Law §§ 295, 296 (authorizing relocation of remains from abandoned cemeteries to incorporated cemeteries).


	36  N.Y. Membership Corporations Law § 81. 


	37  Only the Highway Law contains anything approaching a standard, requiring that remains be “carefully removed and properly reinterred in another burying ground . . .”  Highway Law § 181. 


	38  N.Y. Not-For-Profit Corporation Law § 1510(e).


	39  Id.


	40  Briggs v. Hemstreet-Briggs, 256 A.D.2d 894 (3d Dept. 1998).  Although case law interpreting NPCL § 1510(e) has imposed fairly stringent legal standards for disinterment of remains pursuant to that statute, the courts have stopped short of enunciating standards for how remains are to be treated once they are disinterred. 


	41  The term “objects of archaeological or paleontological interest” is undefined.


	42  N.Y. Education Law § 233.


	43  Id.


	44  N.Y. Public Health Law (“PHL”) § 4216.


	45  PHL § 4218. 


	46  These provisions have been held not to preclude the condemnation of a private cemetery (and the removal of remains) for park purposes, Matter of Board of Street Opening, 133 N.Y. 329 (1892); exhumation for the purpose of determining whether a crime has been committed, People v. Fitzgerald, 105 N.Y. 146 (1887); or disinterment in order to obtain evidence in a malpractice action, Rhodes v. Brandt, 21 Hun. 1 (1880).  In a prosecution under PHL § 4216, evidence that the defendant removed a skull from an exposed grave and brought it to a Halloween party was found sufficient for a grand jury to find that defendant had acted from malice or wantonness within the meaning of the statute.  People v. Curtis, 87 A.D.2d 954 (3d Dept. 1982).  


	47  Jemison, supra note 7,  pers. comm


	48   The problem with the PHL provisions is that they were enacted to address the theft and sale of cadavers from marked cemeteries, not to protect historic grave sites.  Actions brought in other states have highlighted the obstacles encountered in attempting to use these types of statutes to protect historic burial sites.  See, e.g., Wana the Bear v. Community Construction, Inc., 128 Cal. App.3d 536 (1982) (holding that Native American burial site was not a “cemetery” withing the meaning of state cemetery protection laws); State v. Glass, 273 N.E.2d 893 (Ohio Ct. App. 1971) (historic skeletal remains held not be “corpses” for purpose of Ohio grave-robbing statute).


	49  ECL § 8-0101 et seq.


	50  Id. § 8-0109(2).


	51  SEQRA defines “environment” to include “the physical conditions which will be affected by a proposed action, including land, air, water, minerals, flora, fauna, noise, objects of historic or aesthetic significance, existing patterns of population concentration, distribution, or growth, and existing community or neighborhood character.”  Id. § 8-0105(7).


	52  6 N.Y.C.R.R. § 617.7(c)(1)(v).


	53  ECL §§ 8-0109(2)(b), (c) and (f).


	54  Id. § 8-0109(1).


	55  For a detailed discussion of SEQRA’s requirements concerning impacts on historic properties, see Michael B. Gerrard, et al., eds., Environmental Impact Review in New York §§ 4.20, 5.12[14] (1990).


	56  See Town of Bedford v. White, 204 A.D.2d 557 (2d Dept. 1994) (annulling as arbitrary and capricious agency determination that installation of traffic light in registered historic district was “Type II” action not requiring preparation of EIS); Lorberbaum v. Pearl, 182 A.D.2d 897 (3d Dept. 1992) (project located “substantially contiguous” to registered historic sites qualifies it as “Type I” action likely to require preparation of an EIS); Houser v. Finneran, 99 A.D.2d 926 (3d Dept. 1984) (annulling agency determination that confirmation of cable television franchise, involving installation of new cable lines near historic site, constituted Type II action). 


	57  Acton v. Wallace, 112 A.D.2d 581 (3d Dept. 1985), app. granted, 66 N.Y.2d 605, aff’d, 67 N.Y.2d 953 (1986). 


	58  Anderberg v. N.Y.S. Dept. of Env. Conservation, 141 Misc.2d 594 (Sup. Ct. Albany Co. 1988)


	59  See, e.g., WEOK Broadcasting Corp. v. Planning Bd. of Town of Lloyd, 79 N.Y.2d 373 (1992) (town planning board’s denial of site plan approval for construction of radio transmission towers, where there had been conflicting testimony concerning the towers’ visual impacts on a nearby historic site, overturned as being unsupported by substantial evidence).


	60  Southampton Ass’n, Inc. v. Planning Bd. of Village of Southampton, 109 A.D.2d 204 (2d Dept. 1985) (effects of road and subdivision on historic property held adequately mitigated by revised plan, thereby eliminating need for EIS); Soule v. Town of Colonie, 95 A.D.2d 979 (3d Dept. 1983) (mitigation of potential impacts to historic district held to obviate need for EIS).


	61  PRHPL Article 14.


	62  The criteria applied in determining whether to place a site on the State Register include:





(a) The quality or significance in American history, architecture and culture is present in districts, sites, buildings, structures and objects that possess integrity of location, design, setting, materials, workmanship, feeling and association, and:





(1) that are associated with events that have made a significant contribution to the broad patterns of our history; or





(2) that are associated with the lives of persons significant in our past; or





(3) that embody the distinctive characteristics of type, period or method of construction, or that represent the work of a master, or that possess high artistic value, or that represent a significant and distinguishable entity whose components may lack individual distinction; or





(4) that have yielded, or may be likely to yield, information important in prehistory or history.





9 N.Y.C.R.R. § 427.3(a).


	63  PRHPL § 14.09(1).  In making this assessment, consideration must be given to whether the proposed undertaking is likely to cause destruction or alteration of all or part of the property, isolation or alteration of the property’s environment, introduction of visual, audible or atmospheric elements which are out of character with the property or alter its setting, or neglect of the property resulting in its deterioration or destruction.  9 N.Y.C.R.R. § 428.7(a). 


	64  9 N.Y.C.R.R. § 428.7(a).  


	65  Id. § 428.8(a).


	66  Id. § 428.8(b).


	67  Id. § 428.8(c).


	68  See id. § 428.9, which makes the agency proposing the undertaking responsible “for obtaining the views of the public concerning the undertaking,” but does not establish a specific procedure for doing so.


	69  In fact, lack of notice concerning proposed agency actions affecting historically significant Native American sites is one of the prime sources of dissatisfaction among New York’s Native American communities with current New York law.  Rick Hill, Chairman, Haudenosaunee Standing Committee on Burial Rules and Regulations, pers. comm.; Jemison, supra note 7, pers. comm.


	70  N.Y. Indian Law § 12-a; (emphasis added).


	71  Id.


	72  S.3284-A, A. 3842-A, Leg. Mem. (1971).  


	73  Id.


	74  L. 1971, c. 1195, § 2.


	75   The only site to be formally designated is a publicly owned property containing a known burial site located in the Village of Owego, Tioga County.  The site was designated by OPRHP in response to a request for designation from the Village.  Kuhn, supra note 5, pers. comm.


	76  NYAC is a professional organization of New York State archaeologists.  The purposes of NYAC are “[t]o stimulate, guide, direct and conduct research in the field of archaeology in the State of New York; to publish the results of such archaeological research; . . . to promote the exchange of information among the various individuals and organizations engaged in the study of archaeology in New York State and elsewhere; [and] to foster and promote knowledge of and interest in public archaeology and archaeological preservation.”  NYAC Certificate of Incorporation.


	77  NYAC Standards § 5.0.


	78  NYAC Burial Resolution, NYAC Standards Appendix B.


	79  The full text of the resolution is as follows:





	Whereas, the Native Americans of New York State regard the disturbance of their burials in the ground as disrespectful to their dead; and





	Whereas, the [NYAC], the representatives of the majority of the professional archaeologists working in New York State, recognizes that the same legal and ethical treatment should be accorded all human burials irrespective of racial or ethnic origins; and 





	Whereas, NYAC recognizes that despite our position the disturbance of burials by others is and will be a reality; therefore,





Resolved,





1)  That the [NYAC] urges a moratorium on planned burial excavation of Indian skeletons in New York State until such time as public opinion regards the recovery of skeletal data as a scientific endeavor irrespective of racial or ethnic identity,





2)  That we oppose the excavation of burials for teaching purposes as pedagogically unnecessary and scientifically destructive,





3)  That we agree in the future to reburial of Indian skeletons in a manner and at a time prescribed by the Native Americans whenever burials are chance encounters during archaeological excavations or other earth-moving activities,





4)  That we request the opportunity to study these skeletons for their scientific and historic significance before reburial, and





5)  That when a burial ground is being disturbed by untrained individuals, a committee of local Native Americans and archaeologists should jointly plan the salvage of information and the preservation of remains.








	80  25 U.S.C. §§ 3001-3013.


	81  136 Cong. Rec. H10985, 10988 (daily ed. Oct. 22, 1990) (statement of Rep. Campbell).


	82  Trope and Echo-Hawk, supra note 6, at 59.  


	83  136 Cong. Rec. S17174 (daily ed. Oct. 26, 1990) (statement of Sen. Inouye).  See also id. at S17175 (statement of Sen. Moynihan) (NAGPRA’s purpose is to “rightfully move to restore tens of thousands of remains to the families and tribes to whom these remains ought most appropriately be entrusted”); id at S17176 (statement of Sen. Domenici) (“In simple terms [NAGPRA provides] for the return of Indian burial items and other religious items that properly belong with Indian tribes rather than storage rooms in museum collections”); 136 Cong. Rec. H10985, 10989 (daily ed. Oct. 22, 1990) (statement of Rep. Rhodes) (NAGPRA “represents a major policy statement by the Congress with regard to the treatment of Native American human remains, funerary objects, sacred objects, and objects of cultural patrimony”); id at 10989-90 (statement of Rep. Collins) (NAGPRA “is a crucial first step in returning Native American remains and artifacts to their descendants” and “is necessary to . . . reverse hundreds of years of abuses of a people, their lands and their very roots”).


	84  136 Cong. Rec. S17173 (daily ed. Oct. 26, 1990) (statement of Sen. McCain).


	85  Pueblo of San Ildefonso v. Ridlon, 103 F.3d 936, 938 (10th Cir. 1996).


	86  In contrast to other federal statutes, federal recognition is not a prerequisite under NAGPRA to requesting repatriation.  Such requests may be made by “any tribe, band, nation, or other organized group or community of Indians . . . .”  25 U.S.C. §§ 3001(7), 3005. 


	87  Id. § 3002(c)(1).


	88  Id. § 3002(c)(2).  But see Kickapoo Traditional Tribe of Texas v. Chacon, 46 F.Supp.2d 644 (W.D. Texas, 1999) (NAGPRA’s requirement of tribal consent for excavation of human remains on tribal lands held not to apply to recently buried corpse which was sought by state authorities for purpose of conducting inquest into cause of death).


	89  25 U.S.C. § 3002(d).


	90  Id. § 3002(a)(1).


	91  136 Cong. Rec. S17474-75 (daily ed. Oct. 26, 1990) (statement of Sen. Inouye).


	92  See 136 Cong. Rec. S17173 (daily ed. Oct. 26, 1990) (statement of Sen. McCain); 136 Cong. Rec. H10989 (daily ed. Oct. 22, 1990) (statement of Rep. Rhodes) (Panel’s report “helped immensely to shape the policies contained in this bill”); 136 Cong. Rec. S17474 (daily ed. Oct. 26, 1990) (statement of Sen. Inouye); S. Rep. No. 473, 101st Cong., 2d Sess. 1, at 6 (1990) (hereafter, “Sen. Rep. 473") (“The Committee agrees with the findings and recommendations of the Panel for a National Dialogue on Museum/Native American Relations”).  


	93  The major conclusions of the Panel, as summarized by the Senate Select Committee on Indian Affairs, were as follows:





The Panel found that the process for determining the appropriate disposition and treatment of Native American human remains, funerary objects, sacred objects, and objects of cultural patrimony should be governed by respect for Native American rights.  The Panel report states that human remains must at all times be accorded dignity and respect.  The Panel report indicated the need for Federal legislation to implement the recommendations of the Panel.





The Panel also recommended the development of judicially enforceable standards for repatriation of Native American human remains and objects.  The report recommended that museums consult with Indian tribes to the fullest extent possible regarding the right of possession and treatment of remains and objects prior to acquiring sensitive materials.  Additional recommendations of the Panel included requiring regular consultation and dialogue between Indian tribes and museums; providing Indian tribes with access to information regarding remains and objects in museum collections; providing that Indian tribes should have the right to determine the appropriate disposition of remains and funerary objects and that reasonable accommodations should be made to allow valid and respectful scientific use of materials when it is compatible with tribal religious and cultural practices.





Sen. Rep. 473 at 2-3.


	94  25 U.S.C. § 3002(c).


	95  The inventory called for by this section is “a simple itemized list that summarizes the information called for by this section.”  Id. § 3003(e).  


	96  NAGPRA defines “associated funerary objects” as “objects that, as a part of the death rite or ceremony of a culture, are reasonably believed to have been placed with the individual human remains either at the time of death or later, and both the human remains and associated funerary objects are presently in the possession or control of a Federal agency or museum, except that other items exclusively made for burial purposes or to contain human remains shall be considered as associated funerary objects.”  Id. § 3001(3)(A).


	97  Id. § 3003(a).


	98  § 3003(b)(1)(A).


	99  § 3001(8).  “Cultural items,” include human remains and associated funerary objects, unassociated funerary objects, sacred objects, and items of cultural patrimony.  § 3001(3).


	100  “Cultural affiliation” is defined as “a relationship of shared group identity which can be reasonably traced historically or prehistorically between a present day Indian tribe or Native Hawaiian organization and an identifiable earlier group.”  § 3001(2).


	101  § 3003(a).


	102  § 3003(d)(1).


	103  § 3003(d)(2).  The Act further provides that any Indian tribe that receives “or should have received notice” pursuant to § 3003(d) may request that a museum or federal agency supply additional available documentation to supplement the inventory and cultural affiliation information required by § 3003(a).  Such additional documentation may include a summary of existing museum or agency records, including inventories and catalogs, relevant studies, or other pertinent data “for the limited purpose of determining the geographical origin, cultural affiliation, and basic facts surrounding acquisition and accession of Native American human remains and associated funerary objects . . .”  § 3003(b)(2).


	104  “Unassociated funerary objects” means “objects that, as a part of the death rite or ceremony of a culture, are reasonably believed to have been placed with individual human remains either at the time of death or later, where the remains are not in the possession or control of the Federal agency or museum and the objects can be identified by a preponderance of the evidence as related to specific individuals or families or to known human remains or, by a preponderance of the evidence, as having been removed from a specific burial site of an individual culturally affiliated with a particular Indian tribe.”  § 3001(3)(B).


	105  “Sacred objects” means “specific ceremonial objects which are needed by traditional Native American religious leaders for the practice of traditional Native American religions by their present day adherents.”  § 3001(3)(C).


	106  “Cultural patrimony” means “an object having ongoing historical, traditional, or cultural importance central to the Native American group or culture itself, rather than property owned by an individual Native American, and which, therefore, cannot be alienated, appropriated, or conveyed by any individual regardless of whether or not the individual is a member of the Indian tribe or Native Hawaiian organization and such object shall have been considered inalienable by such Native American group at the time the object was separated from the group.”  § 3001(3)(D).


	107  § 3004(a).


	108  § 3004(b)(1).  


	109  § 3004(b)(2).   


	110  § 3005(a)(1).  The requirement of an “expeditious return” is waived only in cases where the cultural items requested “are indispensable for completion of a specific scientific study, the outcome of which would be of major benefit to the United States.”  § 3005(b).  In these limited circumstances, the items must be returned within ninety days after completion of the scientific study.  Id.


	111  § 3005(a)(2).


	112  § 3005(a)(3).  If a museum or agency does not establish the cultural affiliation of cultural items in its possession, whether through an inventory or a summary, such items must be expeditiously returned where a requesting Indian tribe shows a cultural affiliation by a preponderance of the evidence based on “geographical, kinship, biological, archaeological, linguistic, folkloric, oral tradition, historical, or other relevant information or expert opinion.”


§ 3005(a)(4).  Moreover, where an Indian tribe requests the return of unassociated funerary objects, sacred objects, or items of cultural patrimony and makes a prima facie showing that the concerned museum or agency does not have the right of possession, then the museum or agency must return the objects unless it overcomes the inference by proving it has a right of possession to the objects.  § 3005(c).   


	113  16 U.S.C. §§ 470 - 470 w-6.


	114  Id. §§ 470aa-470ll.


	115  Id. § 470a.  This section authorizes the Secretary of the Interior “to expand and maintain a National Register of Historic Places composed of districts, sites, building, structures, and objects significant in American history, architecture, archaeology, engineering, and culture.”  § 470a(a).


	116  Id. § 470f.


	117  Under NHPA, the SHPO  is appointed by the governor, and is responsible for administering the state’s historic preservation program, including, inter alia, conducting a statewide survey of historic properties, maintaining an inventory of such properties, identifying and nominating eligible properties to the National Register, and preparing and implementing a statewide historic preservation plan.  Id. §§ 470a(b)(1)(A), 470a(b)(3).


	118  The Advisory Council is an independent agency whose members include the heads of several federal agencies, the Chairman of the National Trust for Historic Preservation, the President of the National Conference of State Historic Preservation Officers, and a number of presidential appointees.  One member of the twenty-member Advisory Council is required to be a member of an Indian tribe or Native Hawaiian organization.  Id. § 470i(a). 


	119  36 C.F.R. § 800.1(c).


	120  The regulations define the term “Indian lands” as “lands under the jurisdiction or control of an Indian tribe.”  Id. § 800.2(f).  


	121  Id. § 800.1(c)(2)(iii).


	122  16 U.S.C. § 470a(d)(6).


	123  Id.


	124  Id. § 470a(d)(2).  “Tribal lands” are defined as “(A) all lands within the exterior boundaries of any Indian reservation; and (B) all dependent Indian communities.”  § 470w(14). As noted above, supra note 9, the Seneca Nation of Indians assumed these responsibilities under NHPA in October 2000.  For a more detailed description of NHPA’s substantive and procedural provisions, see Dean B. Suagee, Tribal Voices in Historic Preservation: Sacred Landscapes, Cross-Cultural Bridges, and Common Ground, 21 Vt. L. Rev. 145, 167-95 (1996). 


	125  See Suagee supra note 123, at 178-80.


	126  Dean B. Suagee, The Cultural Heritage of American Indian Tribes and the Preservation of Biological Diversity, 31 Ariz. St. L. J. 483, 529 (1999).


	127  ARPA defines “archaeological resources” as “any material remains of past human life or activities which are of archaeological interest, as determined under uniform regulations,” and requires that the regulatory definition include graves and human remains, but shall not include items that are less than one hundred years old.  16 U.S.C. § 470bb(1).


	128  Id. § 470ee(a).


	129  Id. § 470cc(c).  For a more detailed description of ARPA’s provisions, see Suagee, supra note 123, at 196-202.


	130  These states are: Alabama (Aboriginal Mounds, Earthworks and Other Antiquities, Alab. Code §§ 41-3-1 through 41-3-6; Cemetery and Human Remains Protection Act, id. § 93-905; Burials, Alab. Historical Comm. Ch. 460-x-10); Alaska (Alaska Historic Preservation Act, Alaska Stat. §§ 41.35.010 - 41.35.240); Arizona (Discovery of Human Remains, Sacred Ceremonial Object, Object of National and Tribal Patrimony, Ariz. Rev. Stat. § 41-844; Disturbing Human Remains or Funerary Objects on Lands Other Than State Lands, id. § 41-865); Arkansas (Archaeological Resources, Ark. Stat. Ann. §§ 13-6-201 - 13-6-216 and 13-6-401 - 13-6-409); California (Native American Historical, Cultural and Sacred Sites Act, Cal. Pub. Res. Code § 5097.9; Archaeological, Paleontological and Historic Sites, id. § 5097 et seq.); Colorado (Historical, Prehistorical and Archaeological Resources, Co. Rev. Stat. § 24-80-401 et seq.); Connecticut (Implementing the Recommendations of the Task Force on Indians, Conn. Pub. Act 89-368, codified at Conn. Gen. Stat. §§ 10-382 et seq.); Delaware (Archaeological Excavation, Del. Code Ann. Title 7, § 5403 et seq.); Florida (Offenses Concerning Dead Bodies and Graves, Fla. Stat. Ann. §§ 872.02 and 8705; Historic Sites and Properties, id. § 266.001 et seq.); Georgia (Protection of American Indian Human Remains and Burial Objects, Ga. Code Ann. § 44-12-260 et seq.; Historic Preservation Act, Official Code of Georgia Ann. §§ 12-3-53 -  12-3-82; 31-21-6; Dead Bodies, Ga. Code Ann. §§ 31-21-56; Abandoned Cemeteries and Burial Grounds, id. § 36-72-16); Hawaii (Historic Preservation Program, Haw. Rev. Stat. § 6E); Idaho (Protection of Graves, Idaho Code § 27-501; State Historic Society, id. § 67- 4101 et seq.); Illinois (Human Skeletal Remains Protection Act, Ill. Comp. Stat. Ann. 20 ILCS 3440/0:01 et seq.); Indiana (Disturbance of Human Remains, Ind. Code Ann. § 14-21-1-27 et seq.); Iowa (Reinterring Ancient Remains, Ia. Code §§ 263B.7 through 263B.9); Kansas (Unmarked Burial Sites Preservation Act, Ks. Code § 75-2741 et seq.); Kentucky (Archaeology, Ken. Rev. Stat. Ann. § 164.705 et seq.);  Louisiana (Unmarked Human Burial Sites Preservation Act, La. Rev. Stat. Ann. Title 8, § 671-681);  Maine (Indian Bones, Me. Rev. Stat. Ann. Title 22, § 4720; Archaeology, id., Title 27, § 361); Maryland (Historic and Cultural Programs, Md. Ann. Code Art. 27, §§ 265, 267, Art. 83B, § 5-627; Ownership and Deposit of Submerged or Terrestrial Archaeological Objects and Materials, id. 83B, § 65-627); Massachusetts (Discovery of Unmarked Skeletal Remains, Mass. Gen. Laws Ann. Ch. 38, § 6B; Violation of Sepulchre, id. Ch. 272, § 71; Injuring or Removing Tombs, Graves, Memorials, etc., id. Ch. 272, § 73; Preservation of Ancient Burial Places, id. Ch. 114, § 17; Reports to State Archaeologist, Cessation of Activities at Unmarked Burial Grounds, id. Ch. 9, § 27C); Michigan (Aboriginal Records and Antiquities, Mich. Stat. Ann. § 13.22 et seq.; Historical Commission, id. § 15.1801 et seq.); Minnesota (Private Cemeteries, Minn. Stat. Ann. § 307.08); Mississippi (Antiquities Law, Miss. Code Ann. § 39-5-1-27 et seq.); Missouri (Unmarked Human Burial Sites, Mo. Rev. Stat. § 194.400 et seq.); Montana (Human Skeletal Remains and Burial Site Protection Act, Mon. Code Ann. §§ 22-3-801 - 22-3-811); Nebraska (Unmarked Human Burial Sites and Skeletal Remains Protection Act, Neb. Rev. Stat. §§ 12-1201 - 12-1212); Nevada (Protection of Indian Burial Sites, Nev. Rev. Stat. Ann. § 383.160); New Hampshire (Discovery of Human Remains, N.H. Rev. Stat. Ann. § 227-C:8 a-g; Historic Preservation, id. § 227-C:1; Burials and Disinterment, id. § 290:1); New Mexico (Permits Required for Excavation of Unmarked Burials, N.M. Stat. Ann. § 18-6-11.2); North Carolina (Unmarked Human Burial and Unmarked Human Skeletal Remains, N.C. Gen. Stat. § 70-26-41); North Dakota (Protection of Human Burial Sites, Human Remains and Burial Goods, N.D. Cent. Code § 23-06-27; Protection of Prehistoric Sites and Deposits, id. § 55-03 et seq.); Ohio (Historic Society, Oh. Rev. Code Title 1, § 149 et seq.; Burials, id. Title 1, § 2927 et seq.); Oklahoma (Reburial Law, Okla. Stat. Ann. 21 §§ 1161-1168.7);  Oregon (Indian Graves and Protected Objects, Or. Rev. Stat. §§ 97.740-97.760; Archaeological Objects and Sites, id. §§ 358.905-358.955);  Pennsylvania (Pennsylvania Historical and Museum Commission Policy on the Treatment of Human Remains, Pa. Cons. Stat. 37, § 104 et seq.); Rhode Island (Antiquities Act, R.I. Gen. Laws § 42-45-1-1 et seq.; Cemeteries Act, id. § 32-18-2.1 et seq.); South Carolina (Cemetery Act, S.C. Code Ann. §§ 39-55-15 - 39-55-305); South Dakota (Cemeteries and Burial Records, S.D. Cod. Laws Ann. § 34-27-21 et seq.); Tennessee (Archaeology, Tenn. Code Ann. § 11-6-101-119; Offenses Against Public Health, Safety, Welfare, id. § 39-37-311-312); Texas (Antiquities Code, Texas Code Ann. § 191); Utah (Native American Grave Protection and Repatriation, Utah Code Ann. § 9-9-401 et seq.); Virginia (Antiquities Act, Va. Code Ann. § 10.1-2300 et seq.); Washington (Indian Graves and Records, Wa. Rev. Code § 27-44.010 et seq.); West Virginia (Protection of Human Skeletal Remains, Grave Artifacts and Grave Markers, W. Va. Code § 29-1-8a et seq.); and Wisconsin (Burial Site Preservation, Wis. Stat. Ann. § 157.70).  See U.S. Department of Agriculture, Natural Resource Conservation Service, Update of Compilation of State Repatriation, Reburial and Grave Protection Laws (1997).


	131  Forty-one states include such provisions: Alabama, Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New Mexico, North Carolina, North Dakota, Ohio, Oklahoma, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, Washington and West Virginia.


	132  These states are Alabama, Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, Georgia, Hawaii, Idaho, Louisiana, Maine, Maryland, Massachusetts, Minnesota, Missouri, Montana, Nebraska, Nevada, New Hampshire, North Carolina, North Dakota, Oklahoma, Oregon, Pennsylvania, South Dakota, Tennessee, Utah, Virginia and Washington.


	133  These states are: Alabama (Indian Affairs Commission), Alab. Code §§ 41-9-708 - 41-9-717; Arizona (Commission of Indian Affairs), §§ 41-541- 41-543; California (Native American Heritage Commission), Cal. Pub. Res. Code §§ 5097.9 - 5097.99; Colorado (Commission of Indian Affairs), Co. Rev. Stat. §§ 22-44-101 - 22-44-108; Connecticut (Native American Heritage Advisory Council), Conn. Gen. Stat. § 10-382; Delaware (Burial Review Committee), Del. Code Ann. § 5404(7); Florida (Governor’s Council on Indian Affairs), Fla. Stat. Ann. § 872.05(6)(c)(2); Georgia (Council on American Indian Concerns), § 44-12-280; Indiana (Native American Council), Exec. Order 92-14 (1992); Iowa (Indian Advisory Committee), Ch. 263B; Kansas (Unmarked Burial Sites Preservation Board), Ks. Code § 75-2744; Louisiana (Unmarked Burial Sites Board), La. Rev. Stat. Ann. § 8:675; Maine (Indian Tribal-State Commission), 30 M.R.S. § 6212; Massachusetts (Commission on Indian Affairs), Mass. Gen. Stat., Ch. 7, § 38A, Ch. 272, § 71;  Minnesota (Indian Affairs Council), Mn. Stat., Ch. 888, § 2; Missouri (Unmarked Human Burial Consultation Committee), Miss. Code Ann. § 194.409; Montana (Burial Preservation Board), Mon. Code Ann. § 22-3-804; Nebraska (Commission on Indian Affairs), Neb. Rev. Stat. § 81-1215; Nevada (Indian Commission), Nev. Rev. Stat. Ch. 233A; New Mexico (Office of Indian Affairs), N.M. Stat. Ann. § 28-12-4; North Carolina (Commission on Indian Affairs), N.C. Gen. Stat. §§ 143B-404 - 143B-411; North Dakota (Intertribal Reinterment Committee), N. Dak. Admin. Code § 40-02-03-01(4); Oklahoma (Indian Affairs Commission), Okla. Stat. Ann. § 74-1201; Oregon (Commission on Indian Services), Or. Rev. Stat. §§ 172.100 - 172.110; South Dakota (Office of Tribal Government Relations), S. Dak. Cons. L. § 1-4-1; Tennessee (Archaeological Advisory Council), Tenn. Code Ann. § 11-6-103; Utah (Native American Remains Review Committee), Ut. Code Ann. § 9-9-405; Virginia (Council on Indians), Va. Code Ann. § 9-138.1; and Wisconsin (Burial Site Preservation Board), Wisc. Stat. Ann. § 157.70(2m).


	134  These states are Alaska, Arizona, Arkansas, Idaho, Louisiana, Maine, Maryland, Missouri, Nebraska, Nevada, North Carolina, Oregon and Utah.


	135  Arizona, Arkansas, California, Maine, Maryland, Minnesota, Missouri, Nebraska, North Carolina, North Dakota, South Dakota and Utah.


	136  Arizona, Maryland, Nebraska, North Dakota, South Dakota and Utah.  California has a law making it the policy of the State to repatriate Native American remains and associated grave artifacts, but does not require such repatriation upon request.  Cal. Pub. Res. Code § 5097-99.  In addition, two states have passed repatriation laws to address specific instances of burial site desecration.  In 1989, Hawaii appropriated funds to purchase a Native Hawaiian burial site and rebury over 900 remains that had been excavated from the site by a private developer as part of a hotel project.  1989 Haw. Sess. Laws 316, item K-16.  That same year, Kansas passed a law implementing an agreement allowing three Indian tribes to rebury 165 Native American remains that been put on public display by the owner of a tourist attraction.  Kansas Appropriations Act of 1989 (S.B. Nos. 39 and 68).  In 1991, Kansas passed another law providing for repatriation of Pawnee remains that had been obtained from vandalized graves and were in the possession of the state historical society.  1991 Kansas Senate Bill No. 7.


	137  Discovery of Human Remains, Sacred Ceremonial Object, Object of National and Tribal Patrimony, supra note 129; see also Paul Bender, 1990 Arizona Repatriation Legislation, 24 Ariz. St. L. J. 391 (1992).


	138  The Act defines “funerary object” as “an object discovered in proximity to human remains and intentionally buried or interred with the remains.”  Ariz. Rev. Stat. § 41-844(M)(1).


	139  A “sacred ceremonial object” is defined as “an object traditionally utilized in religious observances.”  Id. § 41-844(M)(6).


	140  An “object of national or cultural patrimony” is defined as “inalienable items of historical or cultural significance to tribal groups.”  Id. § 41-844(M)(5).


	141  Id. § 41-844(B)(2).  The Act provides that a “group with cultural or religious affinity means any of the following:





(a) In the case of human remains or funerary objects, any tribe that has submitted a written claim of affinity . . . or any other group or tribe that has cultural affinity in light of all the relevant evidence.





(b) In the case of a sacred ceremonial object, a group whose religious observances traditionally have utilized such object.





(c) In the case of an object of national or cultural patrimony, a group whose past or present government or traditional cultural organization was or is associated with the object.





§ 41-844(M)(2).


	142  See supra note 132.


	143  Ariz. Rev. Stat. § 41-844(D).


	144  Id. § 41-844(E).


	145  Id. § 41-844(F).  In the event that no culturally affiliated tribe exists for discovered remains or objects, they may be reburied with the cooperation of the Indian tribe located nearest to the place where the remains were discovered and may, with the tribe’s consent, be reburied on the tribe’s reservation.  § 41-844(I).


	146  “Tribe” is defined as “any federally recognized tribal government.”  § 41-844(M)(7).


	147  § 41-844(H).


	148  Ownership and Deposit of Submerged or Terrestrial Archaeological Objects and Materials.  Md. Code, Art. 83B, § 5-627 (1999).


	149  “Associated funerary object” is defined as “an item of human manufacture or use that is intentionally placed with human remains at the time of interment in a burial site or placed later as a part of a death rite or ceremony of a culture, religion or group.”  Id., Art 27, § 265(a)(2)(i).


	150  Id., Art. 83B, § 5-627.


	151  Id. § 5-627(b)(2).


	152  Neb. Rev. Stat. § 12-1201 (1990); see also Robert Peregoy, The Legal Basis, Legislative History, and Implementation of Nebraska’s Landmark Reburial Legislation, 24 Ariz. St. L. J. 329 (1992).


	153  “Reasonably identifiable” is defined as “identifiable, by a preponderance of the evidence, as to familial or tribal origin based on any available archaeological, historical, ethnological, or other direct or circumstantial evidence or expert opinion.”  Neb. Rev. Stat. § 12-1204(6).  


	154  “Burial goods” are defined as “any item or items reasonably believed to have been intentionally placed with the human skeletal remains of an individual at the time of burial and which can be traced with a reasonable degree of certainty to the specific human skeletal remains with which it or they were buried.”  Id. § 12-1204(1).


	155 Id. at §§ 12-1209-1210.


	156  Protection of Human Burial Sites, Human Remains and Burial Goods, N.D. Cent. Code § 23-06-27; Protection of Prehistoric Sites and Deposits, id. § 55-03 et seq.  


	157  “Burial goods” are defined as “any objects or items interred with human remains at the time of burial.”  N.D. Cent. Code § 23-06-27(1)(a).    


	158  N.D. Admin. Code § 40-01-03-01(4).


	159  Id. § 40-02-03-05.  


	160  Cemeteries and Burial Records, S.D. Cod. Laws Ann. § 34-27-21 et seq.


	161  A “tribal group” is defined as a federally recognized Indian tribe. Id. § 34-27-21(4).


	162  “Funerary object” is defined as “any artifact or object which was intentionally placed with a deceased person, either at the time of burial or interment or at some subsequent time, and which is reasonably associated with human remains . . . or has been identified, through available evidence, as having been removed from a specific burial site in South Dakota.”  Id. § 34-27-21(2).


	163  Id. § 34-27-31.


	164  Utah Code Ann. § 9-9-401 et seq.
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